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Setflement Scheme

I, Julian Klaus Schimmel, Australian legal practitioner, of Level 32, 201 Elizabeth Street,

Sydney, in the State of New South Wales, affirm:

1.

\ < _

| am a Principal employed by Maurice Blackburn Pty Limited (Maurice Blackburn).
Maurice Blackburn acted for the first applicant and a number of Group Members in

this proceeding.

I was admifted to practice as a solicitor in February 2002 and have been employed
in Maurice Blackburn's class actions practice since 2007.

| make this affidavit in support of an application for orders:

(a)

(b)

Amending the scheme by which setttement of these proceedings is effected:;

and

Permitting payment of fees for work performed to date in implementing the

setilement.

as set out in more detail below.

Except where otherwise indicated | make this affidavit from my own knowledge.
Where | give evidence based on information provided to me by other people or on

SIS
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my review of documents, that evidence is true to the best of my knowledgs,

information and belief.
Background to this application

5. On 29 June 2016 the Courl made orders pursuant to sections 33V and 33ZF of the
Federal Court of Australia Act 1976 (Cih) approving the seftlement of this
proceeding (Settiement Orders). By order 1 of the Settlement Orders, the
settiement of this proceeding was approved on the terms set out in:

(a) the setflement deed dated 31 March 2016 (Settlement Deed), which is
Annexure JKS-92 to an affidavit | affirmed on 17 June 2016; and

(b) an amended settlement scheme dated 17 June 2016 {Amended Settlement
Scheme), which is Annexure JKS-93 to my affidavit of 17 June 2016.

6. By order 3(c) of the Settlement Orders, Maurice Blackburn and Shine Lawyers
Limited (Shine) were jointly appointed as Administrators of the Amended Settlement
Scheme. Together with Ben Slade, Principal of Maurice Blackburn, | have had
conduct of the administration of the Amended Settlement Scheme on behalf of
Maurice Blackburn and have supervised Maurice Blackburn’s staff in doing so.

7. Before Maurice Blackburn's appointment as joint Administrator, [ had conduct of this
proceeding on behalf of the First Applicant, together with and under the supervision
of Mr Slade. | was involved in ali aspects of the proceeding on behalf of the First
Applicant, including the preparation of extensive evidence and the conduct of the 17
week trial that commenced on 2 March 2015 before Justice Robertson. | was
parsonally involved in all aspects of the settlement negotiations. i also had
conduct of the proceedings at the time that the application for Courl approval of the
proposed settlement of these proceedings was made to Justice Wigney which
resulted in the making of the Settlement Orders.

8. By order 2(c) of the Settlement Orders this proceeding was dismissed without
prejudice o the parties’ ability to relist the matter for the purpose of seeking orders
consequential to the Deed or Amended Settlement Scheme. This application is now
brought by the Administrators (assuming that leave is granted to them to make the
application) for the purpose of seeking orders that are conseguential to: .

AU e
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(a) aspects of the operation of the Amended Settlement Scheme, which the
Administrators believe will be improved for the benefit of Group Members by
reason of the proposed amendments to the scheme document; and

{b} clauses 13.1{c) and 13.2 of the Amended Setllement Scheme.

9. In this affidavit ] use terms that are defined in the Settlement Deed and Amended

Settiement Scheme.

10. As a Principal of Maurice Blackburmn, and with the agreement of Jan Saddler, a
Principal of Shine Lawyers, | am authorised to make this affidavit on behalf of the

Administrators.

11. In order to explain properly both the nature of the proposed amendments to the
Amended Settlement Scheme and the application for approval of certain
Administration Costs, it is necessary to set out in some detail the work that has been
performed by, and at the request of, the Administrators in order o implement the
Amended Settiement Scheme fo date. In addition, as the first anniversary of the
Settlement Orders is imminent, the Administrators considered that it was appropriate
and an opportune time to provide a detailed report fo the Court for the purpose of
clause 14.6 of the Federal Court of Australia’s Class Actions Practice Nofe (GPN-

CA), so as to enable the Court to exercise its supervisory function.

12, Much of the work undertaken to date has focussed on the need to ensure that large
volumes of data relating to Group Members’ claims is accurately collated by the
solicitor firms handling those claims in a manner that enables the data to be
accessed efficiently and dealt with consistently. This is because, unlike, for
example, a settlement scheme arising out of a shareholders class action, it is of the

essence to this settlement scheme that:

(a) Each Group Member's claim be assessed individually, not just in terms of
eligibility and, in the case of those who elect Individual Assessment, for
guantum, but also to ensure that each claimant’s liens with public and private
health insurers and other third parties is factored into the claim:

(b) Some claims, such as those relying upon the Deemed ASR Revision
provisions of the Amended Settiement Scheme, require particular care in
assessing whether the criteria of a Deemed ASR Revision is met; and
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(c) The Amended Settlement Scheme provides Group Members with the
autonemy to elect (subject to demonstrating eligibility} whether {o proceed with
a Fast Track Resolution Claim or to proceed to Individual Assessment. In
order to provide the benefit of that election to Group Members, it is necessary

to provide Group Members with detailed information.

13. It is my opinion, having regard to the factors set out at paragraph 12 above, that the
Amended Settlement Scheme is therefore a uniquely complex scheme to administer
relative to the general body of class action settlements that have been achieved in

recent years.

14. | set out below key aspects of the work that has been performed to administer the
Amended Settlement Scheme by reference to the following topics:

(a) Section A -~ Compiiance with the Settlement Orders: | report on the
Administrators’ and parties' compliance with the Settlement Orders since they

were made on 29 June 2016;

{b) Section B — Progress of the Administration: | report on the progress of

claim processing;

(c) Section C — Establishment of the settlement administration systems and
process: | set out key systems and processes that have been established by
the Administrators to facilitate an efficient and consistent administration of the
Amended Settlement Scheme;

(d) Section D — Implementation of the Amended Settiement Scheme: | set out
the steps taken by the Administrators to process each Group Member's claim:

(e} Section E - Amendments to the Amended Settlement Scheme:
| explain further proposed amendments o the Amended Settlement Scheme
identified as necessary to improve the efficiency and cost-effectiveness of the

settlement administration; and

() Section F — Administration Costs to date | set out the Administration Costs

in respect of which the Administrators seek the approval of the Court.
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SECTION A: COMPLIANCE WITH THE SETTLEMENT ORDERS

15.

16.

17.

18.

19.

In compliance with orders 4 and 5 of( the Setilement Orders, the Administrators
caused the Further Notice to Group Members to be sent to Group Members in the
form of Annexure JKS-136 to my affidavit affrmed on 23 June 2016 with the date
“29 June 2016” inserted in the first sentence of the second paragraph.

On 18 August 2016, the Respondents transferred the Settlement Sum of
$250,879,781.42 to a bank account nominated by Maurice Blackburn in accordance
with clause 3.1 of the Settlement Deed.

Since that ime, pursuant to clauses 10.1, 10.2 and 10.3 of the Amended Settlement
Scheme, the Settlement Sum has been heid in the Settlement Account and on term
deposits, as described below, pending compensation payments to Eligible Group
Members in accordance with the Amended Settlement Scheme.

The Sefilement Sum was initially deposited across a number of accounts to
maximise interest while ensuring that funds were available to make compensation
payments in a timely manner. After paying the Applicants’ Costs and
Reimbursement Payments as described in paragraphs 21 and 22, the Settlement
Sum was distributed into the following accounts (together the Settlement

Accounts):

(a) $1,000,000.00 in a transaction account from which funds could be withdrawn

immedialely;
(b)  $40,000,000.00 in a single term deposit maturing on 1 March 2017; and

(c) the balance of approximately $171,000,000.00 was equally divided between
three further term deposits, each maturing on 1 December 2017.

The term deposit referred to in paragraph 18(b) above has progressively been
transferred into the transaction account for compensation payments, with the
batance being rolied into further term deposits for short periods of time. Payments
have been made to Group Members at various times from the transaction account,
the balance of which has therefore been depleted. As at 2 June 2017 the amounts

in the those accounts were:

(@) $23,653,239.63 in the transaction account; and
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{b) $10,167,392.92 in a term deposit for two further months.

As at 2 June 2017, interest earned on the Settlement Sum is $790,261.17. The
amount of approximately $171,000,000.00 continues to be held in three term
deposits which each mature on 1 December 2017. Interest has not yet been earned
on those term deposits because they are yet to mature, however the pro rata
amount of interest that has notionally been earned to date is approximately $2.4
mitlion, with total interest al maturity expected to be approximately $4.7 million.

The foliowing payments were effected by the Administrators from the Settlement
Sum on 2 September 2016 pursuant to order 3(a) of the Settlement Orders:

(a) Maurice Blackburn: $26,168,879.07;

(b) Shine: $8,772,592.00;

(c) Duncan Basheer Hannon: $828,706.91; and
(d) Lempriere Abbott McLeod: $1,086,065.97.

The following Reimbursement Payments were made on 2 September 2016 from the
Settlement Sum pursuant to order 3(b) of the Settiement Orders:

{a) First Appiicant, Tammy Stanford: $40,000;
(b) Second Applicant, Jamie Dunsmore: $40,000;
(c) Sub-group representative, Mary Bentjees: $10,000; and

(d) Sub-group representative, Robert Webb: $10,000.

SECTION B: PROGRESS OF THE ADMINISTRATION

23.

Since the Settlement Orders were made on 29 June 2016, significant work has been
undertaken and progress made in processing Group Members' claims. As at 2 June
2017:

(a) Registrations: A total of 1,722 Group Members have registered claims in
accordance with clause 4 of the Amended Settlement Scheme (Registered

Group Members).
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(b) Claim allocation: Claims of Registered Group Members have been aliocaled
for preparation as follows, in accordance with clauses 2.3 and 2.4 of the
Amended Settlement Scheme and Clause 5 of the Settlement Protocot:’

{iy 735 (42.68%) to Maurice Blackburn;

(i) 711 (41.30%) to Shine Lawyers;

(i) 137 (7.96%) to Duncan Basheer Hannon;

(iv) 138 (8.04%) to Lempriere Abbot McLeod; and

{v) There is one unallocated claim that has not been allocated due to

recent registration.

{c}) Notices of Eligibility: A total of 964 eligibility determinations have been
compieted in accordance with clause 5 of the Amended Settlement Scheme,
representing 55.98% of registered claims. Notices of Eligibility have been sent
to 955 Registered Group Members — this is less than the number of eligibility
determinations completed due to outstanding incapacity and estate issues that

are currently being resolved.

(d) Eligibility determinations: Of the 955 Registered Group Members who have
been sent a Notice of Eligibility:

(i) 920 (96.34%) were found to be eligible to receive compensation
(Eligible Group Members); and

(i) 35 (3.66.%) were found to not satisfy the criteria for efigibility to
receive compensation (Ineligible Group Members). To date, no
Ineligible Group Members have requested an Eligibility Review
pursuant to sub-clause 9.1(aj of the Amended Settlement

Scheme.
(e} Elections: Of the 920 Eligible Group Members who have been sent a Notice
of Eligibility:

(i) 651 (70.76%) Group Members have elected the Fast Track
Resolution pursuant to clause 6 of the Amended Settiement

Scheme;

' Please refer to paragraphs 30 to 32 for information about the Settlement Protocol.

8
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{ii) 175 (19.02%) Group Members have elected (or been deemed to
have elected in accordance with clause 6.4 of the Amended
Seftlement Scheme) to have their claim assessed under clause 7
of the Amended Settlement Scheme (Individual Assessment).
Further information is provided in paragraphs 156 to 159 below.;

and

(iii) 94 (10.22%) have not yet made an election and are within the 42
day period provided for election by clause 6.3 of the Amended

Settlement Scheme.

(f)y Liens:. Of the 651 Eligible Group Members who elected the Fast Track

Resolution:

{iy 232 (35.64%) have had their Liens resolved in accordance with
Ciguse 8 of the Amended Settlement Scheme; and

(i) 419 (64.36%) have Liens that are still in the process of being

resolved.

{g) Interim payment applications.: 18 Eligible Group Members have submitted an
application for interim payment in accordance with clause 10.8 of the
Amended Settiement Scheme. In respect of those applications:

(i) 16 interim payment claims have been granted; and
(i) Two interim payment claims have been denied.

{h) Final compensation payments: Of the 232 Eligible Group Members who have
had their Liens resolved, all of whom elected the Fast Track Resolution:

{iy final >payments totalling $7,420,000.00 have beer made to 129
Eligible Group Members, representing 7.49% of Registered Group

Members; and

(i) final payments are in the process of being effected for a further
103 Eligible Group Members, totalling $6,130,000.00, with an
expected payment date within 7 days of the date of this affidavit.

24, At present, it is not possible for the Administrators to estimate with any certainty how
the Settlement Sum will be finally distributed amongst Group Members. However,

€ 9
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as noted in paragraph 23(e)(i} above, as at the date of this affidavit, 70.75% of
Eligible Group Members have elected the Fast Track Resolution, a far higher
proportion than the 20% that | assumed would make such an election at the time
that the Settlement Orders were sought. The actuarial modelling that was prepared
in support of the Seftlement Orders (Expert Report of Geoff Atkins filed on 17 June
2016) adopted the assumption that 20% of Group Members would elect the Fast

Track Resolution.
25. To date, the Administrators have spent considerable time:

(a) setting up the processes required to distrbute the Settlement Sum in

accordance with the Amended Seitlement Scheme; and

{b) resolving issues identified through processing claims for the initial cohort of

Registered Group Members,

28. The settlement administration processes are outlined in Section C below. Now that
many of those processes are established, | anticipate the rate at which claims are
finalised and paid will increase over time and Administration Costs ought to reduce
as the systems that have been developed in the ‘start up’ phase of the

administration can be implemented.

27. The steps taken to administer each Group Member's claim are discussed in detail

below in Section D.

SECTION C: ESTABLISHMENT OF THE SETTLEMENT ADMINISTRATION
SYSTEMS AND PROCESSES

28, The administration of the Amended Settlement Scheme presents special challenges
in that it is being jointly conducted by Maurice Blackburn and Shine. In addition, the
firms Duncan Basheer Hannon {(DBH) and Lempriere Abbot McLeod {LAM) have
settiement administration responsibilities in relation toe Group Members who were
formerly clients of or registrants with those firms for the purpose of the Class Action.

29. Significant time has been spent designing and establishing settlement administration
processes that are efficient and cost-effective and that ensure consistency across

Group Members as a whole.
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The Settlement Protocol

Following the settlement approval, Maurice Blackburn and Shine worked together to
develop a protocol directed at ensuring the Amended Settlement Scheme is
administered cooperatively, consistently and as efficiently as practicable,
consistently with the requirements of clause 2.2 of the Amended Settiement Scheme

(Settlement Protocol).
The Settlement Protocol established:

(8) a committee for the purpose of the Administrators cooperatively making
decisions and exercising functions under the Amended Settlement Scheme, in
particuiar in respect of “Significant Decisions”, as defined in the Setllement
Protocol (clauses 3 and 4) — further information on this committee and its
functions is provided in Section D of this affidavit;

{b) arrangements for the allocation of work preparing claims for assessment of
eligibility and compensation, and managing claims allocated to DBH and LAM
for particutar administration functions pursuant to paragraph 5.2 of the

Settlement Protocol (clause 5);

(c) settlement administration arrangements, processes and responsibilities,

including in relation to:

(i} using and maintaining the online registration facility and claims
management database (clause 6);

(i} determining eligibility, including circumstances in which eligibility
determinations are referred to the Committee (clause 7); and

(d) controls on the operation of the Settlement Account and payment of
administration costs (clauses 8 and 10). Maurice Blackburn is the signatory to
the accounts and has responsibility for managing the funds on behalf of
Maurice Blackburn and Shine as Administrators. Any payment from the

Settlement Accounts requires written authorisation from a partner at Shine.

Maurice Blackburn and Shine agreed as Administrators to be bound by the
requirements of the Settlement Protocel dated 5 September 2016. An amended
version of the Settlement Protocol is dated 19 May 2017, with minor amendments to
the provisions in clause 7.4 dealing with the authority of Senior Lawyers who are not

\
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committee members to carry out audit functions under the protocol. The amended
version of the Setllement Protocol is annexed to this affidavit and marked “JKS-

137",
Composition, operation and functions of the Committee

The Committee consists of one senior solicitor from Maurice Blackburn and cohe
senior solicitor from Shine. At the time of this affidavit, the committee consists of

Jan Saddler, a Principal of Shine, and me.

The Committee meets approximately once per month, generally by telephone
conference. Committee meetings are attended by additional solicitors from each of
Maurice Blackburn and Shine with day to day cariage of the settlement
administration. An agenda is prepared for each meeting and decisions made by the
Committee are recorded. Generally speaking, Committee meetings are conducted

as follows.

Firstly, the Committee makes a variety of "Significant Decisions” as defined in
clause 4.2 of the Settlement Protocol. Typically, these include particularly important
decisions relating to compensation assessments and reviews. Any determination
that a Group Member is ineligible for compensation is referred to the Committee for
verification and such verification is treated as a “Significant Decision”,

Secondly, the Committee exercises the Administrators’ discretions when required by
a clause of the Amended Settlement Scheme. The discretions that may be
exercised by the Committee are listed in clause 4.3 of the Settlement Protocol.

Thirdly, the Committee deals with general issues regarding the establishment and
direction of the settiement administration, such as setting precedents and
templates, establishing processes and allocating settiement administration work.

While the Committee has been responsible for a large volume of work in these early
stages of the administration, 1 anticipate that Committee meetings will become more
straightforward now that many of the processes and precedents to be utilised in the
administration are established. It is my expectation that Committee meetings will
deal with more straightforward and routine matters going forward than has been the

case fo date.
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Online registration facility and website

39, A website was launched in April 2016 to facililate aspects of the settlement
administration (Settlement Website). The Seftlement Website is accessible at
depuyclassaction.com.au. It is directed to Group Members who wish to participate
in the Amended Seitlement Scheme. The Settlement Website serves as an initial
point of contact and source of information for many of those Group Members. The
Settlement Website provides publicly available updates on the settlement as well as
access to the Court-approved Settlement notices, Amended Settlement Scheme
and the Court's reasons for approving the Settlement Stanford v DePuy
International Ltd (No 6) {2016} FCA 1452. It inciudes a set of Frequently Asked
Questions, intended to assist Group Members to understand the basics of the

Amended Settlement Scheme.

40, Clause 6 of the Settlement Protocol requires that an online registration facility is
created and maintained for Group Members by Maurice Blackburn for the settlement
administration. The rationale for this requirement is to reduce administration costs

by minimising the need for data entry, document preparation and postal expenses,

41, As discussed in paragraphs 121 to 123 of my affidavit affimed on
17 June 2016, an initial online registration facility was created by Maurice Blackburn
to be accessible by Group Members at the time orders were made approving
distribution of the settiement notice, on 26 April 2016. The initial registration facility
allowed Group Members to enter data directly into an online database through an
electronic form (Online Registration Form). The Online Registration Form was
made available on the Settlement Website on 28 April 2016,

42, The Online Registration Form was designed to capture a Group Member’s data

including:

{a) contact details;

(b) date of birth;

(c) alternative name(s);

(d) authorised contact person’s details (if applicable);

{e) estate details (if applicable);
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{f}  whether the Group Member has previously retained or registered with one of
the four law firms involved in the settlement administration:

(9) a declaration that the Group Member has been implanted with an ASR

implant; and

(h) a declaration that the Group Member has had revision surgery of their ASR

implant.

After the Settlement was approved, the Online Registration Form was updated to
identify claims involving a Deemed ASR Revision as defined in sub-clause 5.2(b) of
the Amended Settlement Scheme. Additionally, Group Members who complete the
Online Registration Form and indicate that they have not had revision surgery of
their ASR implant are given the opportunity to make a declaration that they have
been told by their surgeon that revision of their ASR implant is required, but there
are unacceptable medical risks associated with undergoing the revision surgery {(an
amendment desighed to start the process of administering Deemed Revision

claims).

The Settlement Website has been and will be updated from time to time as

appropriate to assist Group Members making claims.
Creation of the Database

The Online Registration Form was designed to capture information directly into an
onling central administration database (Online Database). The Online Database
was designed to facilitate the Administrators’ oversight and management of claim
progress, given the large number of Registered Group Members.

The Online Database is hosted by Maurice Blackburn and made accessible to Shine
via an online portal. Both firms are able to amend a Registered Group Member's
records. Maurice Blackburn has responsibility for updating the records of Registered
Group Members who have been allocated to Mautice Blackburn and DBH. Shine
has responsibility for updating the records of Registered Group Members who have

been allocated to Shine and LAM.

Initially, the Online Database only captured and recorded registration data, but it has
been expanded as required to include further data recording the progress of
Registered Group Members’ claims. Accordingly, the database now tracks claims
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through the claim administration process and records the outcomes of milestones

for each claim.

The Online Database is also able to generate reports on claims at each stage of the
claim administration process, inciuding registration, eligibility assessment, and
compensation elections. These reports are used to facilitate data checks by the

Administrators which are designed to:

(a) ensure the accuracy of information entered by Group Members onto the
Online Database through the Online Registration Form and to enable other

quality assurance measures to be implemented, and

{b) allow the Administrators to track the progress of each Group Member's claim
to ensure issues are resolved in a timely manner and the claims are

progressing appropriately.

Maurice Blackburn is in the process of further upgrading the Online Database to
track payments made to Eligible Group Members, including interim payments.

The Online Database is also used for Maurice Blackburn's internal claim
administration work, including recording responses to the online questionnaire

discussed in further detail in paragraphs 68 to 77 below.
Allocation of claims for administration

Before the Settiement Orders were made, many Group Members had retained or
registered with Maurice Blackburn, Shine, LAM or DBH (together, the Four Firms),
Despite the fact that the Four Firms no longer act as solicitors for the Group
Members in accordance with sub-clauses 2.1(b) and 2.4(a)(i) of the Amended
Settlement Scheme, it is expedient and efficient for claim preparation work to be
allocated to each firm for those Group Members who had formerly retained or

registered with them in relation to the class action.

Part 5 of the Settlement Protocol sets out the criteria and procedure by which

administration work is allocated between the Four Firms, to ensure that:

(a) any material that was obtained prior to the Settlement Orders can be used for

claim preparation work;

(b) there is no duplication of claim preparation work between the Four Firms; and,

15
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{c) where possible, Group Members' pre-existing relationships with the relevant
firm are maimtained to facilitate efficient dealings in administering their claims.

A consolidated list of Group Members was prepared by Maurice Blackburn in
September 2016 (Consolidated List), by collating the lists of Group Members to
whom the Four Firms had each sent the Notice of Proposed Settlement. In cases
where a2 Group Member was sent the notice by more than one firm, conflicts were

resolved by correspondence between the firms.

The Consolidated List was then cross-matched with Registered Group Members,
including the firm that registrants nominated on the Online Registration Form.
Conflicts were resolved for cases in which Registered Group Members had
nominated a particular firm on the Online Registration Form that did not match with

their allocated firm on the Consolidated List,

When all conflicts were resolved, the Consolidated List allocated each Group
Member to one firm only. Aliocation of newly registered Group Members in
accordance with the Consolidated List is now 2 routine part of the sefilement

administration.
Precedents for Assessment

The Administrators developed a suite of precedent documents to facilitate efficient,
consistent and high quality work by the firms involved in the administration. These
include documents used for gathering information that can be utilised in key
administration processes as well as to enable clear and consistent correspondence
by, or on behalf of, the Administrators, with Group Members.

The precedents that have been created include:

(a) Late Registration Verification Form — collates information required for the

Committee to decide whether to accept a late registration;

{b) Deemed ASR Revision Verification Form ~ collates information required for
ihe Committee to decide whether a Group Member has prospects of satisfying
the criteria for 2 Deemed ASR Revision and in order to consider the potential
application of clause 5.7 of the Amended Settlement Scheme, under which the
Administrators may take steps to acquire further evidence o inform its

eligibility determination;
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(c} Eligibility Book Coversheet — collates information required for a senior lawyer
and, if required, the Committee, to determine if 2 Group Member satisfies the

Eligibility Criteria;

(d) Notice of Eligibility — formal notification to Registered Group Members of the
outcome of their efigibility assessment; a special precedent has also been
created for Group Members who have had bilateral ASR Implants;

(e) Notice of Fast Track Assessment — regarding an Eligible Group Member's
election for Fast Track Assessment and the next steps in that process;

(f)  Notice of Individual Assessment - regarding an Eligible Group Member's
election for Individual Assessment, provided together with a brochure detailing

the next steps in that process;

(9) Interim Payment Verification Form — collates information required for the

Committee to decide whether to grant an application for interim payment; and
(h)  Numerous items of correspondence to Group Members and third parties.

Each of these precedents and templates were approved by the Committee. In that
way, the Committee was able to ensure that uniform, relevant information is
presented to it for decision making purposes, thereby enabling Committee decisions

io be made in a consistent and efficient manner.
Auditing of the work performed across the firms and document sharing

Paragraph 7.4 of the Settlement Protoco! requires that eligibility determinations are
audited on a sample basis fo ensure consistency of approach and fairness between
Group Members. One in every ten eligibility determinations by Maurice Blackburn or
Shine is provided to the other firm to verify the determination of the Senior Lawyer.

In accordance wi;ch sub-clause 2.3(e) of the Amended Setllement Scheme and sub-

clause 7.2{c) of the Settlement Protocol:

{a) Eligibility Books prepared by DBH are provided 1o Maurice Blackburn to

complete the eligibility determination; and

(b) Eligibility Books prepared by LAM are provided to Shi‘ne to complete the

eligibility determination.
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61. A website was developed by Maurice Blackburn to facilitate these praocesses and
eligibility determination audits (Document Sharing Facility). The Document

Sharing Facility:

(a) allows quick and secure transfer of large electronic files between the Four

Firms;

(b) provides for access, review, editing and re-upload of relevant documents and

materials; and

() avoids the need for large volumes of paper to be exchanged between the Four

Firms.

62. The Document Sharing Facility is also used to share materials to be considered by
the Committee including Deemed ASR Revision Verification Forms, Late
Registration Verification Farms, interim Payment Verification Forms, and supporting
materials for each. The Document Sharing Facility is a secure facility that is anly
accessibie to members of the Four Firms who are granted access by means of login

credentials.
Supervision of Claim Preparation work by Duncan Basheer Hannon

63.  Clause 2.3 of the Amended Settlement Scheme sets out those functions the
Administrators may delegate fo DBH and LAM, being the preparation of Eligibility
Books, the preparation of Claim Books and the resolution of Liens, pursuant to
clauses 5.6, 7.4 and 8 of the Amended Settlement Scheme.

64. In order to prevent duplication of claim administration work, Maurice Blackburn has
assumed responsibility to act as Administrator for claims allocated to DBH, and
Shine has assumed responsibility to act as administralor for claims allocated to
LAM. This arrangement is formalised in clauses 7.2(c) and 7.5 of the Settlement

Protocol.

65. In the interests of fairness and consistency between Group Members, | have sought
to ensure that Maurice Blackburn and DBH have worked together, in the manner
described below, so that claims allocated to DBH are prepared in accordance with
the Amended Settlement Scheme and uniform with those prepared by the
Administrators. Ms Saddler has infarmed me that Shine has done likewise with LAM.
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66. Cn 28 October 2018, | travelled tc DBH's offices in Adelaide te meet with the DBH
team that assists the Administrators. | discussed with them the work that they are to
perform in the administration of the Amended Settlement Scheme and provided the
DBH team with guidance on procedures, the use of various precedents and the
expectations of the Administrators in the settlement administration. In addition,
members of the Maurice Blackburn settlement administration team and ! correspond
regularly with members of the DBH team by email and telephone about matters

periaining to the seltlement administration.

&67. The claim administration work undertaken by DBH has been performed consistently
with the guidance ! provided to them during the course of the meeting held at their
offices. Of the 137 claims allocated to DBM, 117 (85.40%) have now proceeded to

the eligibility determination stage.
Development of an Online Questionnaire

68, Maurice Blackburn has developed a questionnaire to assist with our internal
processing of Eligibility Books, Claim Books and the resolution of Liens

{Questionnaire).

69, Group Members who have been allocated to Maurice Blackburn are sent an online
Questionnaire to gather information to faciliiale medical record requests and the
preparation of Eligibility Books. The Questionnaire was designed {o gather all of the
information relevant to a Group Member’s eligibility and resolution of Liens, and in
order to make any necessary requests for documents and materials from third

parties.

70. The Questionnaire was developed by legal staff who were involved in the conduct of
these proceedings, being Anna Wiliams (Senior Associate), Mallory Tuckey
(Lawyer) and Claire Mainsbridge (Paralegal), in coliaboration with the firm's IT
development team. | also worked with Occupational Therapists, Therapy Solutions
and integrated Rehab, to develop a screening tool that was used as a basis for
sections of the Questionnaire in which we gather informatipn on Group Members'

use of mobility aids and medication, and their home maodifications.

71. The Questionnaire was developed to be used primarily online in order to minimise
the time and cost spaent on administrative processes, and to make the administration
processes more efficient. Each Group Member is emailed a personalised link fo the
Questionnaire, and data is direclly captured by the Online Database.

IS A G
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For many Group Members who were clients or had registered with Maurice
Blackburn prior to Settlement Approval, the Questionnaire was pre-populated with
any information gathered through previous contact. Those Group Members only
need to review that information to ensure it is correct, and provide any outstanding

information.

Once completed, the Questionnaire prompts Group Members to download a bundle
of authority documents that are relevant to their claim. Group Members are asked
to complete and return: a General Authority, @ Medical Authority, a Medicare
Authority, and an ATO Personal Authority. If relevant to their claim, Group Members
are also asked to return: an ATO Business Authority, a Centrelink Authority, a
Private Health Insurer Authority, and Department of Veterans' Affairs Authority

and/ar an Other Compensation Authority.

ifa cléim is being made on behalf of the estate of a Group Member, the executor,
administrator or next-of-kin completing the Questionnaire is also prompted to
provide a certified copy of their identification and a certified copy of the deceased
Group Member's death certificate. Executors are also prompted to provide a
cerlified copy of the will and grant of probate (if the grant has been made).
Administrators are prompted to provide a certified copy of the letters of

administration.

If a claim is being made on behalf of a Group Member with a legal incapacity and an
Enduring Power of Attorney is in place, the attorney is prompted to provide a
certified copy of the Enduring Power of Attorney.

On 7 October 2018, a link to the Questionnaire was emailed to 497 Group Members.
Most Group Members completed the Questionnaire and authotities in a matter of
weeks. Following this, Questionnaires were sent to Group Members on a regular

basis upon registration and allocation to Maurice Blackburn.

Group Members who do not have access to the internet are sent the Questionnaire

and authority documents in hard copy form and asked to either:
{a) enter their responses online if they are able 1o get access to the internet; or

(b) call Maurice Blackburn for a telephone conference, during which a member of
the setflement administration team enters their responses into the

Questionnaire online.
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Administration of claims allocated to Maurice Blackburn

The Questionnaire data is captured directly in the Online Database. This allows
Maurice Blackbum to perform and track its internal claim administration work
efficiently. Functions of the Online Database relating to Maurice Blackburn’s internal
claim administration work (MB Online Database) are only accessible by members
of the Maurice Blackburn seftlement administration team, thereby maintaining

confidentiality.
The MB Online Database is used to:

(a} track claim progress, including whether a Group Member has completed the
Questionnaire and returned the authorities, whether medical records have
been requested and received on behalf of a Registered Group Member, and

progress in resolving Liens; and

(b) record payments made to Eligible Group Members, including interim

payments.

The MB Online Database is also used to produce reports directed at managing
claims administration efficiently and cost-effectively, including:

(a) reports on aspects of information specific to individual Group Members, for
example all Group Members who are members of a particular health fund, or
had surgery by a particular surgeon. This enables Maurice Blackburn to
manage relationships with third parties and achieve economies of scale by
liaising with them on behalf of more than one Group Member at a time: and

(b) reporis on specific categories of Group Members, for example estates, Group
Members with a legal incapacity or Group Members who are making a claim
for a Deemed ASR Revision. This allows Maurice Blackburn to track the
claims of categories of Group Members to ensure they are progressing

appropriately.

Summaries of all correspondence with Group Members allocated to Maurice
Blackburn are also recorded in the MB Online Database. These summaries allow
Maurice Blackburn to track Group Members’ claims in depth, and facilitate more
efficient responses to Group Members’ enquiries as the team member
corresponding with the Group Member has ready access to a snapshot of previous

dealings with the Group Member.
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Internal Process Manual

An internal process manusal has been developed for use by Maurice Blackburn staff
in dealing with all aspects of claim preparation work (Internal Process Manual). As
the settlement administration will continue for several years and involves a relatively
large team of staff, the manual will ensure that processes withstand changes in
staffing and that administration work is performed consistently, efficiently and to the
same standards over time and by all team members.

The Internal Process Manual was initially developed by Ms Tuckey and
Ms Mainsbridge, but has since been added to by various members of the settlement
administration team as processes have been implemented and refined. When new
processes have arisen as part of the settlement administration, a process document
has been created outlining the necessary steps in each process and added to the

Iinternal Process Manual.
Relationships with third parties

The Amended Settlement Scheme requires that the Administrators obtain copies of
Group Members’ contemporaneous medical records for the purpose of preparing
Eligibility and Claim Books. In addition, the Administrators may, in some
circumstances, be required to request a report from a treating surgeon for the

purpose of preparing a Claim Book.

Several surgeons and hospitals have implanted and revised large volumes of ASR
Implants (High Velume Healthcare Providers). As there is a significant
administrative burden on these healthcare providers to comply with medical record
and report requests, Ms Williams spent a significant amount of time liaising with
them to discuss the requirements of the Amended Settiement Scheme and develop
processes that meet the scheme's objectives while minimising the administrative
burden. These discussions have also established a rapport and opened lines of
communication, contributing to timely responses from mény High Volume

Healthcare Providers.

In many cases this process facilitated the making of requests on behalf of more than
one Group Member at a time (Bulk Requests), producing economies of scale. In -
some other cases, High Volume Healthcare Providers agreed 1o review the Group
Member's medical records and provide only relevant documents, which has reduced

the costs of both acquiring and processing the records.
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A similar process was underlaken with fienholders, including some of the maijor
private health insurers and the Department of Veterans' Affairs.

In some cases, lienholders streamlined their claims processes to assist with efficient
resolution of Liens. For example, some funds now take steps o identify any hip
refated expense before providing a statement of benefits for the Group Member.

Contact was also made with the compensation team at Centrelink regarding their
potential recovery of benefits from Group Members’ compensation, and to explain
the difference between the Fast Track Resolution and Individual Assessment

compensation payments.
As a result of this communication Centrelink has confirmed:

(&) it will not seek to recover past allowances paid for Group Members who have

elected to receive Fast Track Resolution; and

(b) individual Group Members are required to report any compensation received
directly to Centrelink consistent with their ongoing income and asset reporting

obligations.

A copy of a letter to this effect is from Centrelink dated 11 May 2017 is annexed to
this affidavit and marked "JKS8-138". This has eliminated a large portion of claims

administration work.

The Administrators also maintain a professional and cooperalive relationship with
the lawyers for Johnson & Johnson, Norton Rose Fulbright Australia (NRFA).
Regular email and telephone correspondence is maintained in order to fulfil
respective obligations under the Amended Settlement Scheme, including checks
required for eligibility and resalution of Liens on behalf of Eligible Group Members,

Johnson & Johnson had entered into a Bulk Payment Agreement with Medicare
prior o settlement of these proceedings, in which a standard amount is paid by
Johnson & Johnson io Medicare in respect of each Group Member, rather than
engage in an individual process to resolve Medicare Liens on a case by case basis.
NRFA also facilitaled contact with the Department of Human Services, which
enabled me to confirm with that department that the Bulk Payment Agreement with
Medicare applied to claims resolved in settlement. | am aware from my work on the
Administration that the Bulk Payment Agreement remains in effect. As a result, the
process for resolving a Group Member's Medicare Liens has been streamlined.

< 23
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SECTION D: IMPLEMENTATION OF THE AMENDED SETTLEMENT SCHEME

a3, A large number of claims to participate in the Amended Settlement Scheme have
been registered since April 2016. They have been progressed as follows.

84, The following table sets out registrations over time:

Month e Number of ﬁ#giéffatioﬁé' N
2016
April 31

_____ May Q37
June 226
July 221
August 116
September 58
October 100
November 7
December 4
2017
January 3] _
February 8
March 6
April 1
May _ | v 1
TotAL  |arz

95. Having regard to the number of claims registered over time, | anticipate that monthly

Administration Costs will taper off significantly as the settlement administration

progresses, because:

{a) registrations have dramatically reduced in volume since October 2016:
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(b} a substantial proportion of claims are well progressed, as set out in paragraph

23 above; and

{c) the costs involved in establishing various administration processes, systems
and templates were "front loaded” in the administration, in the expectation that
those processes, systems and templates would ensure the integrity of and

provide efficiencies in the future administration of the Amended Settlement

Scheme.
The process of administering claims is as follows.
Registration

Group Members have been prompted by the Notice of Proposed Settlement and
Further Notice to Group Members to register using the Online Registration Form on
the Settlement Website. Once Group Members have submitted the form, they
receive an automated email confirming their registration and providing a unique

Settlement Identification Number (SID).

Some Group Members do not have internet access or are unable to use the online
facilities. These Group Members are encouraged to contact the Administrators and

request a hard copy version of the Online Registration Form.
Quality Assurance of Registration Data

The use of the Oniine Registration Form has meant that the Administrators must
perform work to ensure the integrity of the data supplied by Group Members. Errors
are rectified by ensuring that registrations are checked for quality assurance on a
monthly basis by a paralegal. This process was particularly time consuming during
high volume registration periods, but is now a small and routine part of setflement
administration work given that registrations have slowed to a maximum of 8 per

month since November 2016.
The quality assurance process for registrations consists of the following steps:
(a) data is reviewed for any identifiable errors which are in the Online Database:

(b) profiles of newly registered Group Members are merged with information
previously provided to Maurice Blackburn to ensure historical data is available

Jor use in the settlement administration;

! “
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{c} instances of multiple registrations for a given Group Member are recified;

(d) registrations are reviewed against a list of Opt Out Notices lodged with the
Court (copies of which are held by Maurice Blackburn) to identify any
registrant who has previously opted out of the class action -~ to date, ho
registrant aflocated to Maurice Blackburn has previously opted out, however
the process that is in place to be followed in that event is that registrants who
have opted out are sent a letter of withdrawal at this time to avoid the time and

costs of processing their claim; and

{e) registrations are checked for an email address - if none has been given, the
Group Member is sent a letter confirming his or her registration and providing
his or her SID.

Allocation to one of the Four Firms

Each newly registered Group Member is allocated to one of the Four Firms for
administration. On a monthly basis, a paralegal updates the Consolidated List with
information concerning any new registrants, taking into account any factors that
indicate which firm a Group Member should be allocated to. The list is then
circulated between the Four Firms and any issue that arises is resolved.

Initial Steps Post Aliocation

When monthly registration allocations between the Four Firms have been finalised,
a paralegal updates the Online Database with the outcomes of the allocation

process.

A paralegal then reviews the list of registrants allocated to Maurice Blackburn and
completes a series of checks designed to minimise any claim administration work in
respect of registrants who cannot be found eligible to receive compensation (for
example, due to clause 5.1(e) of the Amended Settlement Scheme).

In the early stages of online registration being open, Maurice Blackburn identified
registrants who were likely to be ineligible for compensation because either:

(a) they had not been implanted with ASR (sub-clause 5.1(a) of the Amended

Setilement Scheme); or
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(b) their ASR implant had not been revised (sub-clause 5.1(b) of the Amended

Settlement Scheme).
As a result, the Online Registration Form was amended to:

(@) prevent registration of people who indicated they had not had an ASR implant;

and

(b) ask registrants who indicate they have not had their ASR implant revised
whether they consider themselves to be eligible due to a Deemed ASR
Revision, as defined in sub-clause 5.2(b) ~ if the registrant answers “no”, he or

she is prevented from registering.

Prior to these amendments to the Online Registration Form, registrants were
contacted by a paralegal if they indicated on the Online Registration Form that they:

(a) had not had an ASR implant - those who confirmed they had not had an ASR
implant were advised of the eligibility criteria and sent a letter inviting them to

withdraw their registration; or

(b} had not undergone revision of their ASR hip implant — instructions were taken
to identify whether they may have had a Deemed ASR Revision. If there was
no possibility of a Deemed ASR Revision, the registrant was sent a letter
inviting them to withdraw their registration and suggesting that they re-register
if their circumstances change in the future.

If a registrant is unsure whether he or she has had an ASR implant, a paralegal
recommends they get confirmation from their healthcare provider before proceeding

with the registration process.
Deemed ASR Revision

Registrants who indicate in the Online Registration Form that they may have had a
Deemed ASR Revision are contacted by telephone by a paralegal to confirm that
they understand the scope of Deemed ASR Revision. The paralegal undertakes
basic checks to ensure that the regisirant is not clearly ineligible to make a claim in
this category. If the Group Member appears to be potentially eiigible to make such a
claim, instructions are sought about their medical circumstances including:

(@) the opinion of their orthopedic surgeon regarding the need for ASR Revision:
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{b) symptoms indicating a need for revision;
{¢) testresults indicating a need for revision; and

(d) the nature, likelihood and severity of risk if revision surgery were to be

undertaken.

109, The paralegal records this information in a Deemed Revision Verification Form. The
form is provided to the Committee as a basis for it considering the Group Member's
prospects of meeting the criteria for Deemed ASR Revision according to sub-clause
5.2(b) of the Amended Seitlement Scheme. If the Committee determines that a
Group Member has no prospect of meeting the criteria, he or she is invited to
withdraw their claim and register in the future if their circumstances change. This is
done to avoid a formal finding that the Group Member is ineligible for compensation
and preserve his or her right to register again in the event they become eligible and

to minimise costs.

110. If the Committee determines that a Group Member has unclear prospects of meeting
the Deemed ASR Revision criteria, it considers whether to exercise the discretion in
clause 5.7 of the Amended Settlement Scheme by requesting the Group Member to
obtain relevant medical records and provide them to the Administrators or pay a
bond for the costs of the Administrators obtaining those records.

111, If the Committee determines that a Group Member has reasonable prospects of
meeting the Deemed ASR Revision criteria, his or her claim is alfowed to progress in
the usual way. The firm that was allocated the claim is responsible for its
preparation and can take steps to obtain the medical records necessary for Eligibility

Assessment.

112, To date in the settlement administration, 79 Registered Group Members allocated to
Maurice Blackburn have not had revision surgery and fall within the following

criteria

(a) 22 were found to have reasonable prospects;
(b) 5 were found o have unclear prospects;

(c} 16 are in the process of withdrawing;

(d) 12 are yet to be screened; and
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{e) 24 have withdrawn.

113.  The issue of Deemed ASR Revision has arisen infrequently after the initial cohort of
registrants, and | expect that it will continue to be a part of settlement administration
work going forward, albeit a smaller part than has been the case to date.

Late Reyistration Check
114.  According to clause 4.3 of the Amended Settlement Scheme:

{a) Group Members who underwent an ASR Revision before 30 April 2016, must
register by 31 October 2016 (Initial Registration Deadline); and

(b} Group Members who underwent ASR Revision after 1 May 2016 must register
within 6 months of the date of their revision (Individual Registration

Deadiine).

1185. Prior to the Initial Registration Deadline, the Administrators contacted all Group
Members who had previously reported having had an ASR Revision before 30 April
2016, but had not registered. A total of 41 Group Members were contacted, of those
32 Group Members went on to register prior to the Initial Registration Deadiine.

116. Now that Individual Registration Deadlines apply, each registration is checked to
ensure that it was made before the applicable deadline. A file check is conducted
for Group Members who previously engaged with Maurice Blackburn to identify their
revision date. If there is no information on file regarding the registrant’s revision
date, a paralegal contacts him or her by telephone to receive instructions.

117. Group Members who register after the deadline applicable to their claim are
contacted by a paralegal to obtain instructions on:

(a) the Group Member's age;
(b) the dates of their ASR Implant and ASR Revision surgeries;

(c) whether or not the Group Member had been in previous contact with one of

the Four Firms;

(d) whether the Group Member received the Notice of Proposed Settiement and

Further Notice to Group Members;
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(e) why the Group Member did not register before the relevant registration

deadiine; and

(fy any other factors that may be relevant to the Administrators’ exercise of
discretion o accept late registrations pursuant to clause 4.6 of the Amended

Settlement Scheme.

A paralegal compiles this information in a Late Registration Verification Form, which
is referred to the Commitiee as a basis for Its decision on whether 1o accept the lale

registration.

If the Committee determines to accept a late registration the Group KMember is
notified and his or her claim proceeds through the usual processes.

As at the date of this affidavit, six late registrations have been made, of which ali

have been accepted by the Administrators.
Released claims

In 2012, the respondents Implemented a program In which they offered lump sum
compensation to Group Members, on the condition that they opted out of the class
action and signed a deed of release (ASR Compensation Programme).

Group Members who have entered into a deed of release with the Respondents or
any of their related entities in respect of an ASR Claim are ineligible for
compensation in the Class Action pursuant to sub-clause 5.1{e)(ii) of the Amended
Settlement Scheme. Although those Group Members are likely to have opted out of
the Class Action and therefore to have been identified in the course of earlier checks
being performed, a further review is conducted pursuant to sub-clause 5.6(b) of the
Amended Settlement Scheme to identify affected registrants who did not opt out.
Maurice Blackburn periodically provides NRFA a list of the Group Members it has
been allocated, including their name and date of birth. NRFA then confirms whether
or not those Group Members have entered into a deed of release. This information

is incorporated into Group Members' Eligibility Books.
Online Questionnaire

Once all initial claim checks have been made, a paralegal sends an email to the
Group Member including a personalised fink fo the online Questionnaire and

instructions on how to complete it.
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Maurice Blackburn is able to check the completion stalus of each Questionnaire
through the Online Database and ensures all claims are progressing by periodically
contacting Group Members whose Questionnaires are outstanding.

In January 2017, Maurice Blackburn followed-up outstanding Questionnaires and
authorities for the initial cohort of Group Members. Over 50 Group Members were
contacted to confirm they had received and understood the instructions. Follow-up

is now conducted on an ongoing basis.

To date, 659 (89.66%) of Group Members allocated to Maurice Blackburn have

completed the online Questionnaire.
Authorities

When a Group Member's authorities are received, a paralegal checks them to
ensure that ali relevant authorities have been returned and are completed correcily.
Where relevant, a paralegal also checks that estate-related or power of attorney

documents are returned.

If the authorities or documents are considered to be deficient, the paralegal contacts
the Group Member to resolve any issues.

To date, 637 (86.66%) of Registered Group Members allocated to Maurice

Blackburn have returned completed authorities.

Medical Record Requests

Using the information gathered from the Questionnaire, medical records are
requested (Record Request) from the Group Member's orthopaedic surgeon(s) and
the hospital(s) where their ASR Implant and ASR Revision surgeries took place
(Healthcare Providers). Record Requests are prepared by a paralegal.

Healthcare Providers vary in the time they take to respond to Record Requests.
While they are asked to provide records within one month of the request, they
generally take one to four months to do so. In situations where records have not
been received within the one month timeframe, a paralegal calls the Healthcare
Provider on an ongoing fortnightly basis to follow up on the request and attempt to

resolve any issues causing the delay.
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As at the date of this affidavit, medical records have been requested on behalf of
613 (83.40%) Registered Group Members allocated to Maurice Blackburn. For most
Group Members, requests are made to multiple Healthcare Providers. At the date of
this affidavit, Maurice Blackburn has received sufficient medical records for 483

Group Members to enable their claims to be progressed.
Preparing Eligibility Books

Once medical records have been obtained, claims are allocated to a paralegal to

prepare an Eligibility Book.

In order to prepare the Eligibility Book, the paralegal processes the medical records
including scanning the records into the Group Member's electronic file, and
preparing & folder of hard copy medical records in order to store records because
they are ordinarily received by Maurice Blackburn in hard copy format. This is also
sometimes done by an administrative assistant where there is capacity to do so.

The paralegal then prepares and completes the Eligibility Coversheet. The Eligibiiity
Coversheet sets out information relevant to each of the eligibility criteria according to

clause 5 of the Amended Settiement Scheme.

The paralegal reviews all the obtained medical records and the supporting materials
including the Federal Court List and any correspondence received from the
Respondents regarding any seitlement deed of release signed by the Group

Member.

The paralegal then pinpoint references the relevant page numbers of the medical
records and supporting materials on the Eligibility Coversheet to substantiate
whether a Group Member does or does not meet each individual eligibility criteria in
clause 5 of the Amended Settlement Scheme.

When relevant, the paralegal also provides detailed references on the Eligibility
Coversheet of any issues and/or supporting evidence in the materials obtained that
may give rise to potential ineligibility, such as fracture of the femoral neck, post-

operafive infection and unrelated trauma.

Once the paralegal has completed the Eligibility Covershest, the Coversheet and
associated materials forming the Eligibility Book are provided to a Senior Lawyer.

e _.‘_m_m%w{\ 2 éﬁ ngf\*%




140.

141.

142.

143.

144,

145,

146.

033

The Senior Lawyer then reviews the Coversheet prepared by the paralegal for each
criterion and reviews the pinpoint references in the medical records as well as any
other relevant parts of the medical records to make a formal determination on the
eligibility of the Group Member (Eligibility Determination). The Senior Lawyer
records the determination on the Eligibility Coversheet.

Once a tranche of Eligibility Determinations are made, Shine is notified and selects
one in ten determinations for audit in accordance with clause 7.4 of the Settiement
Protocol. Maurice Blackburn audits Eligibility Determinations prepared by Shine in
the same way. Materials are exchanged using the Document Sharing Facility.

Notice of Eligibility

When a Group Member’s Eligibility Determination has been made, he or she is sent
formai notice of the outcome by email, or by post if the Group Member does not use
email. There are different forms of the notice depending on whether the Group
Member has been assessed as eligible or ineligible. The templates of the Notice of
Eligibiiity for Eligible Group Members and Ineligible Group Members are annexed to
this affidavit and marked “JKS-139" and “JKS-140" respectively.

The Notice of Eligibility for Eligible Group Members includes information about the
two compensation options (the Fast Track Resolution and Individual Assessment)

and next steps.

The notice that is sent to Ineligible Group Members contains reasons for the
determination and information about the Group Member's right to request a review
of that determination in accordance with clause 9 of the Amended Setflement

Scheme.

At the time of this affidavit no registrant who has been determined to be ineligible to
participate in the Amended Settlement Scheme has requested a review of their

eligibility determination.
Elections

Clause 6.3 of the Amended Settliement Scheme allows Eligible Group Members
42 days from the date the Administrators send their Notice of Eligibility to elect the
Fast Track Resolution, otherwise their claim defaults to Individual Assessment.

*
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147. When Eligible Group Members notify the Administrator of their election, they are
sent an informal acknowledgement of their election advising them that they will
receive a formal notice in due course. For efficiency and cost-control purposes,
formal notices regarding elections as described in paragraphs 57(e) and 57(f) are

prepared and distributed periodically in batches.

148. Group Members who have elected to receive a Fast Track Resolution are then sent
a formal Notice of Fast Track Assessment regarding their election. This notice also
contains information regarding the next steps including the need fo resolve fiens. A
copy of the Notice of Fast Track Assessment is annexed to this affidavit and marked
“JKS-141".

140, Group Members who have elected an Individual Assessment are sent a formal
Notice of Individual Assessment as well as a brochure detailing the next steps in
that process. Further information about the brochure is provided in paragraph 156
below. Copies of the Notice of Individual Assessment and brochure are annexed to
this affidavit and marked “JKS-142" and "JKS-143" respectively.

interim payments

160. An Eligible Group Member is able to make an application for interim payment if, in
accordance with sub-clause 10.8(b) of the Amended Settlement Scheme:

(a) he or she is suffering financial hardship pending finalisation of a claim; or

(b) more than 12 months have passed since a Notice of Eligibility was sent to the

Group Member.

151. Group Members who indicate they intend to claim an interim payment are contacted
by telephone by a paralegal to take instructions on:

(a) their income, including any household income;

{b} their outgoings including any outstanding debts;

(c) the imminent consequences of their financial situation; and
(d) the circumstances surrounding their financial hardship.

152. The Group Members are then asked to provide documentary evidence of the factors

outlined above in support of the application.
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An Interim Payment Verification Form is prepared by a paralegal outlining the
instructions taken and attaching supporting material provided by the Group Member.
These documents are then referred to the Commitiee as a basis for its decision on

whether to grant or reject the application for interim payment.

Group Members are informed of the outcome of their application and if the

application is approved the payment is processed shortly thereafter.

As at the date of this affidavit 7 applications have been made for interim payments
by Group Members allocated ta Maurice Blackburn, of which five have been granted

and two have been rejected.
Individual Assessment

Maurice Blackburn and Shine drafted and finalised an information brochure for
Group Members who elect to proceed with an Individual Assessment. The brochure
provides Group Members with infarmation regarding the heads of damage available,

example assessments, and their obligations with respect to the assessment

process.

We continue to work with Shine in the creation of processes and precedents for

Individual Assessments, including:

{a) a questionnaire administered to Group Members to confirm their current
instructions and to assess what, if any, further malterials are required for the

Claim Book;
(b} guideiines for requesting further materiai for the Ciaim Book;
{¢) an explanatory guide for Assessors undertaking [ndividual Assessments;
(d) precedent documents for Assessors such as:

(i) the Notice of Assessment, to provide information to the Group
Member about the Assessor's determination of their entitiements,

and

(i) a Statement of Reasons for the Assessor's determination.
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The Administrators have now identified and selected Assessors. A joint training
session for Assessors will take place shortly, directed at ensuring Individual

Assessmenis are conducted in a consistent and efficient manner.

In order to track and capture relevant data on Individual Assessments as they
progress, additions to the Online Database have been developed and prepared for

integration with the existing system.
Resolution of Liens

Once a Group Member has elected to receive the Fast Track Resolution, or their
Individual Assessment has been finalised, the Administrators begin resolving Liens.
Liens are defined in the Amended Settlement Scheme as: “Any lien, charge,
security interest, subrogation right, third-party interest or adverse claim of any nature

whatsoever, in each case whether statutory or otherwise.”

Responsibility for Liens is as follows pursuant to clauses 4.3 and 4.4 of the

Settiement Deed:

{a) the Respondents are responsible for negotiation and resolution of Assumed
Liens as defined in clause 4.1 of the Settlement Deed - in essence Liens held
by Medicare, private health insurers and the Department of Veteran Affairs
relating to relevant treatment expenses incurred in specified circumstances;

and

(b) all other Liens (Residual Liens) are the responsibility of the Group Member
and are paid from the Settlement Sum, as described in paragraphs 173 to 177
below.

Maurice Blackburn has established a process for identifying and resolving all

relevant Liens as follows.

In the Questionnaire, registering Group Members are asked questions to identify

potential lienholders.
Private health insurance and Department of Veterans’ Affairs Liens

If a Group Member has indicated that he or she has or had private health insurance,
a request is sent 1o their private health insurer(s) to provide a statement of past
benefits paid (Health Benefits Statement).
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A paralegal cross-checks Health Benefits Statements with the relevant Group
Member’s Questionnaire and medical records to identify any treatment expenses
that may be related to the ASR Implant failure and revision surgery. The paralegal

then:
{a) prepares a filenote of this review, referencing evidence where available;
(b} annotates the statement to mark relevant treatment expenses; and

(c} categorises relevant treatment expenses as Assumed Liens or as Residual

Liens.

The Health Benefits Statement is then provided to the Group Member to identify any
other expenses that may be related to his or her injury, or otherwise to confirm the
annotations on the statement. If the Group Member identifies any related expenses,
the Health Benefits Statement Is amended. Once completed, the statement is
confirmed by the Group Member and returned to Maurice Blackburn. Maurice
Blackburn forwards the annotated Health Benefits Statement to the private health

insurer attached to an email requesting a Notice of Charge.

If the Group Member has indicated in his or her Questionnaire that he or she
receives benefits from the Department of Velerans’ Affairs, a corresponding process

occurs with that department.
Medicare

Pursuant fo clause 8.5 of the Amended Settlement Scheme, and as discussed in
paragraph 92 above, NRFA’s Bulk Payment Agreement applies to any Lien asserted
by Medicare in relation to compensation paid to Eligible Group Members under both
the Fast Track Resolution and Individual Assessment,

In order to give effect to the Bulk Payment Agreement and thereby resolve Medicare
Liens, a schedule is periodically sent to NRFA (at least monthly) requesting NRFA to
pay Medicare in accordance with the Bulk Payment Agreement and providing the

details required to do so.
Other compensation

If Group Members indicate they have received other compensation related to

revision of their ASR Implant, the relevant information is requested from the

A 37

Sl el




171.

172.

173.

174.

175.

038

compensation authority or organisation and processed according to its status as an

Assumed Lien or Residual Lien.
Resoiution of Assumed Liens

Liens are asserted by a Notice of Charge from the lienholder (Notice of Charge).
Maurice Blackburn forwards all Notices of Charge for Assumed Liens together with
supporting material to NRFA on a monthly basis. NRFA reviews the Notices of
Charge and identifies items it does not accept as Assumed Liens. If Maurice
Blackburn disagrees with NRFA on the status of a Lien, one of our lawyers
negotiates with a NRFA lawyer until agreement is reached. NRFA is then

responsible for resolving Assumed Liens.

Clause 8.9 of the Amended Settlement Scheme provides a process for resolving
Lien Disputes, including over whether an item is an Assumed Liens and the amount
of an Assumed Lien. To date, there has been no need to use that process.

Resolution of Residual Liens

Consistent with clause 8.4(b)} of the Amended Settlement Scheme, Maurice

Blackburn assists Group Members to identify and resolve Residual Liens, as follows:

(a) the Questionnaire includes questions directed at identifying all Liens arising
from a Group Member's compensation entitlement;

(b) Maurice Blackburn verifies Residual Liens identified based on Notices of

Charge; and

(¢) Maurice Blackburn then compiles details of verified Residual Liens in a
schedule for approval and payment at the same lime as the Eligible Group
Member's compensation, as described below.

Final Payment and payment of Residual Liens

When all Assumed Liens in respect of an Eligible Group Member are agreed, NRFA
notifies Maurice Blackburn and the Group Member's claim proceeds to the

compensation payment process.

The Group Member is sent an email containing a link to an online payment portal in
order to provide banking details for an electronic funds transfer of his or her fina!
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compensation payment. When received, Maurice Blackburn vets the banking

details to ensure:

(a) the account is in the name of the relevant Group Member or a person duly
authorised to act on the Group Member's behaif, or on behalf of his or her

estate in the case of deceased Group Members; and

(b) there are no ohvious errors in the account details provided, for example where
letters are included in the account number or an insufficient number of digits

are provided.

Details of payments to be made are compiled into a schedule (Payment Schedule),

including:

(a) compensation payments to Group Members;
(b) Residual Liens; and

(c) interim payments.

The Payment Schedule is sent to me and a partner of Shine (currently Jan Saddler)
for approval. Maurice Blackbumn does not make payments until written approval is
received from both me and Shine, pursuant to clause 8.6 of the Setilement Protocol.

Payments Schedules are processed and paid periodically, at least once a month, to
minimise administrative time and costs whilst paying compensation in a timely

manner,
Enquiries

The Administrators have received a significant volume of enquires since the

announcement of the Settlement.

The volume of enquiries has varied over time. Enquiries have surged when
correspondence has been sent, including the Notice of Proposed Settlement and the

Further Notice to Group Members.

The volume of telephone enguiries received by Maurice Blackburn on any particular

day has generally ranged from approximately 5 to 30 enquiries.

The nature of enquiries that are regularly received include requests for:
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(8) an update on the progress and timeframe of a Group Members’ claim;
(b) further instruction on providing information and documents:
{c) cdlarification of correspondence they have received from the Administrators:
{d) a Hard Copy Questionnaire; and
(e} interim payment.
183. Group Members also call to:
{(a) discuss election following receipt of a Notice of Eligibility; and
(b) provide instructions regarding the resolution of liens.

184, We have also received enquiries from potential Group Members regarding the

eligibility criteria and registration.

185. These enquiries have been dealt with by Paralegals at first instance who have
provided such Group Members with general information. Enquiries regarding more

complex issues are referred to Senior Lawyers in the team.

186. Our preference has been to send all correspondence by email when possible to
minimise administration costs. All formal notices are sent to Group Members via

email when possible.
SECTION E: AMENDMENTS TO THE AMENDED SETTLEMENT SCHEME

187. The Administrators are seeking an order approving the following amendments. The
amended version of the Amended Settlement Scheme is annexed fo this affidavit
and marked "JKS-144".

Functions delegable by the Administrators

188. Clause 2.3 of the Amended Settlement Scheme prescribes the functions that the
Adminisirators may delegate to DBH and LAM in respect of Group Members who
were formerly clients of those firms. It also prescribes the functions that must not be

delegated.

189, As the Administrators progressed an increasing number of claims through the
various stages of the settlement administration process, | became aware that it was

<
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more efficient and expedient for DBH and LAM to perform certain functions in
respect of Group Members who were formerly the clients or registrants of those
firms, in addition to those functions specified in clauses 2.3(a) to 2.3(c) of the

Amended Settlement Scheme.
190. These further functions included, but were not limited to:

(a) assisting the Administrators in resolving conflicts in relation to the aliocation of

Registered Group Members;

(b) contacting Group Members by telephone in order to determine whether a
Group Member potentially satisfies the criteria for a Deemed ASR Revision;

and

(c) sending Group Members cormrespondence and information in relation to the
progress of the settlement administration, such as Group Member Update

tetters.

191. Accordingly, the Administrators propose amendments {o clause 2.3 of the Amended
Settlement Scheme expanding the scope of functions the Administrators may
delegate to DBH and LAM (Clause 2.3 Amendments). Under the Clause 2.3
Amendments the Administrators may, in addition to the functions prescribed in sub-
clauses 2.3(a) to 2.3(c) of the Amended Settlement Scheme, delegate any other
functions to DBH and LAM in order to promote the efficient administration of the
Settlement Scheme. The proposed amendments do not affect the prohibition on
Administrators delegating functions listed in sub-clauses 2.3(d) to 2.3(h) and those
functions remain the non-delegable responsibilities of the Administrators.

182.  The effect of the Clause 2.3 Amendments is that the scope of functions that may be
delegated 10 DBH and LAM is broad and non-prescriptive, subject only to the non-
delegable responsibilities listed in sub-clauses 2.3(d) to 2.3(h) and the prerequisite
that functions may only be delegated in order to enhance the efficiency of the
settlement administration. The rationale for this Amendment is to allow the
Administrators to delegate further administration work to DBH and LAM in the future
so that the administration of the settlement continues to be as efficient and

inexpensive as practicable.

193. The Administrators are also proposing an amendment to sub-clause 2.4(d) of the
Amended Settlement Scheme in relation to the payment to DBH and LAM for any
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further administration work delegated to these firms pursuant to the Clause 2.3
Amendments (Sub-Clause 2.4(d) Amendment).

Under sub-clauses 2.3(a) to 2.3(c) of the Amended Settlement Scheme, the
administrative work that may be delegated to DBH and LAM is work that is paid in
accordance with the fixed amounts specified in clause 13.2 of the Amended
Settlement Scheme. Accordingly, sub-clause 2.4(d) of the Amended Settlement
Scheme provides that DBH and LAM are to be paid professional fees in accordance

with clause 13.2.

However, the Clause 2.3 Amendments are likely to result in the Administrators
delegating administrative work to DBH and LAM that falls outside the scope of work
specified in clause 13.2. Accordingly, the Administrators propose the Sub-Clause
2.4(d) Amendment, which allows DBH and LAM to be paid professional fees in
accordance with the hourly rates specified in clause 13.1 for such administrative

work that falls outside the scope of clause 13.2.

The rationale for this Amendment is that it provides for DBH and LAM to be paid in
the appropriate manner as established by the Amended Settflement Scheme for

administrative work they perform,
Change of election from Fast Track Resolution to Individual Assessment

The Amended Settiement Scheme does not provide for the circumstance in which a
Group Member who has elected to receive a Fast Track Resolution subsequently
notifies the Administrators that he or she wishes to withdraw this election and
thereby proceed to Individual Assessment. | am aware of one such request and the
Administrators have agreed that the settlement scheme should provide Group

Members with this right in certain circumstances.

The Administrators propose to insert clauses 6.9 and 6.10 into the Amendec
Settlement Scheme (Clause 6.9 and 6.10 Amendments).

Under the proposed clause 6.9, if a Group Member who has elected to receive a
Fast Track Resolution subsequently notifies the Administrators that he or she
wishes to withdraw that election, the Administrators may accept this notification.
The Group Member’s claims would then proceed to Individual Assessment.
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However, the proposed clause 6.10 restricts the circumstances in which the
Administrators may accept a nofification to withdraw a Fast Track Resolution
election, by prohibiting them from accepting such notifications if they have either:

(a) resolved all Liens in relation to the Group Member’s claim; or
(b) paid the Group Member the Fast Track Resolution.

This amendment has the effect of preventing a change of election where it would
render previous settlement administration work on a Group Member's daim futile or

redundant, and ultimately result in unnecessary Administration Costs.
The Clause 6.2 and 6.10 Amendments are reascnable on the basis that:

(a) they expand the rights of Group Members to choose the form in which they

receive compensation entitlemenis; and

(b) atthe same time, they do not adversely affect the overall efficiency or costs of

the settiement administration process.
Final payment after resolution of Liens

Clause 8.7 of the Amended Settlement Scheme provides that no final payment is to
be made to a Group Member until the earlier of the events described in sub-clauses
8.7(a) or 8.7(b) occurs. The event described in sub-clause 8.7(b) is that the Group
Member’s Assumed Liens have been "resolved”.

Clause 8.7 further provides that no final payment is to be made to a Group Member
until the events described in sub-clauses 8.7(c) or 8.7(d) occur. The event described
in sub-clause 8.7(d) is that the Group Member's Residual Liens have been “resolved

~and paid”.

The Administrators propose to delete the words “and paid” from sub-clause 8.7(d)
(Sub-Clause 8.7(d) Amendment).

The rationale for the Sub-Clause 8.7(d) Amendment is to enhance the consistency
and clarity of prerequisites to bayment of a Group Member’'s compensation. Prior to
proposing this Amendment, the Administrators considered the differences in practice
between the requirements that Assumed Liens be ‘resolved” and Residua! Liens be
‘resolved and paid” before final payments may be made. The Sub-Clause 8.7(d)
Amendment ensures that these requirements are consistent, and the amended
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clause remains consistent with the requirements of clause 4.6 of the Settlement
Deed.

The Sub-Clause 8.7(d) Amendment also clarifies that the Administrators may
process a Group Member’'s final compensation payment at the same time as
processing his or her Residual Liens. This is consistent with the existing practice as
described in paragraphs 174 to 178 above, which facilitates payment of

compensation to Group Members in an efficient and timely manner.
First tranche of individually assessed compensation payments

Sub-clause 10.4{c) of the Amended Setllement Scheme states that the
Administrators may make payments to tranches of Group Members who have
elected to undergo Individual Assessment, provided that at least 200 Group
Members have had their compensation assessed before the first tranche may be
paid. The rationale for this provision was that a sufficiently large proportion of Group
Members’ claims would have been finally assessed so as to allow a measure of
confidence in determining the “appropriate level of compensation to be paid” for the
purpose of clause 10.4 of the Amended Settiement Scheme.

As discussed at paragraph 24 above, | initially expected and assumed that 80% of
Eligible Group Members would elect Individual Assessment. Based on that
expectation as well as the evidence that approximately 2,000 Group Members would
make a claim, 300 Group Members would have represented approximately 18% of
individually assessed claims. However, to date, the proportion of Group Members
who have elected Individual Assessment has been significantly lower than expected,
at 30% for those Eligible Group Members to date. If the proportion of Group
Members who elect Individual Assessment continues at its current level, and | have
no reason to think that it will change, 300 Group Members will represent
approximately 50% of individually assessed claims.

On this basis, in my opinion it is reasonable to reduce the size of the tranche of
Group Members in sub-clause 10.4(c) of the Amended Settiement Scheme from 200
Group Members to 100 Group Members (Sub-Clause 10.4{c) Amendment).
Otherwise, Group Members who elect individual Assessment may need to wait an
unreasonable amount of time before the process in clause 10.4 will be able to be
carried out. In other words, the Sub-Clause 10.4(c) Amendment will allow the first
tranche of Group Members who elected Individual Assessment to be paid
compensation in 2 more expeditious manner. The Administrators have not obtained
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actuarial advice as to the impact this may have on the size of the fund ultimately
available to Group Members. However, | am of the opinion that the proposed

amendment will not adversely affect Group Members because:

(a)

(b)

the exercise of exirapolating the aggregate of 100 Group Members’
individually assessed compensation amounts to the total compensation for
individually assessed claims (600 Group Members, based on the current rate
of election for the Fast Track Resolution} will be able to be done with a

reasonable measure of confidence;

in this regard, the figure of 300 was based on an assumpfion that 80% of
Group Members (that is, 1,600 Group Members) would undergo individual
assessment, and 100 Group Members represents approximately the same
proportion of Group Members who (based on the current 30% rate of election
for individual assessment) are uftimately expected to undergo individual
assessment (that is, approximately 600 Group Members),

the process in clause 10.4 contemplates an initial part-payment being made to
the first tranche of 100 Group Members, with the balance of their
compensation being reserved and held by the Administrators until additional
claims are assessed and the level of confidence in the extrapolation process
thereby increases over time, and with further payments and later also final

payments then made at a later time;

the actuarial experts will be engaged to provide advice in relation to a "safe”
level {for example, 50 cents in the dollar, or 60 cents in the dallar) at which
any initial part-payment should be made so as to ensure that sufficient funds
remain in the Settlement Account/s in order to pay all individually assessed
Group Members at the same leve! over time; and

the Court also retains an ultimate supervisory function as set out in clause
10.6 of the Amended Settlement Scheme in order to ensure that payments to

Group Members are fair and reasonable.

The note to clause 10.5 of the Amended Settlement Scheme also refers fo the
tranche of 300 Group Members as per sub-clause 10.4(c). For the purposes of
consistency, the Administrators also propose to amend that reference from “300

Group Members” ta “100 Group Members".

P
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SECTION G: ADMINISTRATION COSTS TO DATE

212.

213.

214,

215.

216.

217.

The Administrators seek orders approving the payment of:

(a) certain genera! Administration Costs incurred by Maurice Blackburn and Shine
.on a solicitor and own client basis pursuant to clause 13.1(c) of the Amended

Settlement Scheme; and

(b) certain claim preparation costs incurred by Shine pursuant to clause 13.2 of

the Amended Settlement Scheme.

In light of the amendments to the Amended Settiement Scheme that are discussed
above in relation to the role of DBH and LAM, at the present time the Administrators
do not seek approval of general Administration Costs incurred by DBH or LAM,

however the Administraiors propose to do so in the future.

For Administration Costs incurred under clause 13.1, Maurice Blackburn has kept a
time based record of the work its staff has performed in connection with the
Administration of the Amended Settlement Scheme. Each fee earners time has
been recorded at the hourly rates specified in clause 13.1(d) of the Amended

Settlement Scheme.

Maurice Blackburn's invoices from 1 June 2016 until 31 January 2017 have been
submitted to Ross Nicholas in order for an independent costs expert's report to be
prepared for the Court in respect of those costs. | note that Mr Nicholas prepared a
report regarding the “Applicants’ Costs” for the purpose of the application for the
Settlement Orders, and | decided to retain Mr Nicholas in order to provide an opinion
regarding the reasonableness of Administration Costs given his familiarity with the
proceeding as well as the internal systems and work practices of both Maurice
Blackburn and Shine.

The Administrators seek approval of Administration Costs in the amounts
recommended by Mr Nicholas for approval. Further applications for approval of
Administration Costs will be made at a later time, and for that purpose the
Administrators will again propose to retain Mr Nicholas in order to provide an expert

opinion.

The fee charged by Mr Nicholas for preparing his report is $21,780 including GST.
The Administrators seek 1o have payinent of that disbursement approved as part of
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the Administration Costs and will include Mr Nicholas’ invoice in an application for

further approval of Administration Costs at a later time.

)
) A
Affirmed by the deponent ) Signature of deponent
)
)

at Sydney
in New South Wales

on 8 June 2017

Before me:

AN SR ELIZABETH JeshNE VASTA
Signature of witness of Levet 32, 201 Elizabeth Street, Sydney
an Australian Legal Practitoner
within the meaning of the
Legal Profession Uniform Law (NSW)

An Australian legal practitioner within the meaning
of the Legal Profession Uniform Law (NSW)

Name of witness: Elizabvedin Vasd o
Address of witness: Level 32, 201 Elizabeth Street Sydney NSW 2000
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Certificate Identifying Annexure JKS-137
No. NSD 213 of 2011
Federal Court of Australia
District Registry: New South Wales

Division: General

Tammy Stanford and Another
Applicants

DePuy International Limited and Another

Respondents

This is the annexure identified as JK8-137 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me @%

Elizabeth Vasta
Lawyer with a current practising certificate
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Background

A

On 29 June 2016, the Court made the Approval Order and in doing so approved the
Settlement of the ASR Class Action pursuant to section 33V of the Act.

In making the Approval Order, the Court approved the Settlement on the terms set
out in the Amended Settliement Scheme dated 17 June 2016 and the Deed.'

In addition, Maurice Blackburn and Shine were jointly appointed as Administrators of
the Amended Settlement Scheme.?

Clause 2.2(a) of the Amended Setilement Scheme requires that Maurice Blackbum
and Shine work together cooperatively in order to jointly perform the role of
Administrators.

Clause 2.2({b) of the Amended Settlement Scheme requires that Maurice Blackburn
and Shine establish the procedures, arrangements, work practices and financial
controls and approvals that are reasonably necessary in order to implement and
administer the Settiement in accordance with the Amended Settlement Scheme, and
to do so as efficiently and inexpensively as is practicable.

This Settlement Administration Protocol (Protocol) has been prepared in
accordance with clause 2.2(b) of the Amended Settlement Scheme and is intended
to establish the procedures, arrangements, work practices and financial controls and
approvals that are referred to in cdause 2.2(b).

' Order 1 made on 29 June 2018.
2 Order 3(c) made on 29 June 2016,
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1. Interpretation
1.1 Definitions
Terms that are defined in the Deed or the Amended Settlement Scheme have the
same meaning when used in this Protocol, and the following additional terms are
defined as foilows:
Term Meaning
Administration The administration of the Settlement in accordance
with the Approval Order
Administration Work The legal, adminisirative and other wark by the
Administrators and their delegates during and for
the purpose of the Administration
Claim Preparation Work The preparation of an Eligibility Book, preparation
of a Claim Book and resolution of Liens for an
individual Group Member
Committee Committee has the meaning given in clause 3.1
Consolidated List Consolidated List has the meaning given in clause
52
General Administration Work Administration Work other than Claim Preparation
Work
Invoice Invoice has the meaning given in clause 10.3(a)
Significant Decision Significant Decision has the meaning given in
clause 4.2
1.2 Interpretation

In this Protocol:

(&) if aword or phrase is defined in this Protocol, its other grammatical forms have

a corresponding meaning;

{b) specifying anything in this Protocol after the words “include’, “including”, “such
as” or "for example” or similar expressions, does rot limit what else might be

included;

(c) unless otherwise specified, a reference to a clause is a reference to a clause

of this Protocol; and

(d) a reference to a document (such as the Amended Settlement Scheme) is to
the document as amended, supplemented, novated or replaced.
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2. Operation of this Protocol
2.1 Commencement of this Protocol
This Protocol commences on the date agreed between Maurice Blackburn and
Shine, and the agreed date is to be noted on the cover page of the Protocol.
22 The Protocol is binding on the Administrators
In their capacity as Administrators, Maurice Blackburn and Shine each adopt and
agree {0 be bound by and adhere to the requirements of this Protocol,
2.3 Amendment of this Protocol
This Protocol may be amended by agreement between Maurice Blackburn and
Shine.
24 Duration of this Protocol
Unless it is amended and replaced by a revised version, this Protocol will continue
until the Administration has been completed and all funds in the Settlement Account
have been finally distributed and paid in accordance with the Amended Settlement
Scheme.
3. Committee
3.1 Establishment of the Committee
Maurice Blackburn and Shine will establish a “Committee” for the purpose of:
(a) making decisions and exercising functions under the Amended Settlement
Scheme; and
(b) managing and having oversight of the Administration,
as set out in this Protocol.
3.2 Composition of the Committee
The Committee will be constituted by one senior solicitor from each of Maurice
Blackburn and Shine, and in the first instance the solicitors will be:
{a) Julian Schimmel, Principal of Maurice Blackburp; and
(b} Rebecca Jancauskas, Partner of Shine.
3.3 Committee meetings and processes

The Committes:

(a) will confer periodically as required and as arranged between its members; and
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{b) where appropriate or expedient to do so, may also make decisions or exercise
functions by emait between its members.

34 Record keeping
The Administrators will maintain adequate records of Committee decisions,
determinations and functions and for this purpose the Commitiee members may
arrange for additional- staff of Maurice Blackburn andfor Shine to be present at
Committee meetings.
3.5 Substitution of members of the Commitiee
In view of the likely duration of the Administration:
{a) Maurice Blackburn may at any stage substitute another senior solicitor in
place of Mr Schimme!; and
(b} Shine may at any stage substitute another senior solicitor in pilace of Ms
Jancauskas,
and where such a substitution is intended to be made:
(¢} itis to be notified to the other firm; and
{d) in order to ensure an orderly and efficient transition, the new solicitor may
initially participate in Committee meetings as an cbserver.
3.6 Resolution of disputes between members of the Committee
In the unlikely event that the Committee members are not able to reach agreement
in relation to an issue:
{a) the dispute will be referred to counsel for resolution;
(b) in the first instance, counse! will be Zoe Hillman;
{c) if Ms Hillman is not available or is unable to resolve the dispute, the
Committee will refer the dispute to Nicholas Bender of counsel;
{(d) if Mr Bender is not available or is unable to resolve the dispute, the Committee
will refer the dispute to alternative counsel selected by agreement between the
Committee members;
{e) the decision of counsel will be final and binding on the Committee members.
4, Decision making by the Administrators
4.1 Only the Committee can make Significant Decisions or exercise discretions

Where the Amended Setflement Scheme requires, enables or empowers the
Administrators to:

(&) make a “Significant Decision” as defined in clause 4.2: or
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(b) exercise one of the discretions mentioned in clause 4.3,

it must be done by the Committee.

Meaning of Significant Decision

A Significant Decision is & decision or determination as to any of the following under
the Amended Settlement Scheme:

Clause

5.6(d}

5.7

7.3(a)
75

7.5(d)
7.6
7.8(a)

7.8(b)

8.9
9.5(a)
10.2
10.4
104

104

10.6

12.2
13.1(c)

13.5(b)

Decision
Whether additional materials are needed in order to assess the eligibility
of those Group Members who claim to have had a Deemed ASR Revision

or where there is any suggestion that a Group Member might have had an
Ineligible Revision

Whether to request that a Group Member obtain materials or pay a bond
in relation to a claim for & Deemed ASR Revision

Whether to appoint a barrister or Senior Lawyer to the Panel of Assessors

Whether to obtain one or more medical reports (whether from a treating
surgeon and/or an Independent Expert) for a Group Member's Claim Book

Whether to obtain & report from a forensic accounting expert
Whether to add one or more experts to a list of approved experts

Whether to appoint an additional barrister or Senior Lawyer to the Panel of
Assessors

Whether o remove a barrister or Senior Lawyer from the Panel of
Assessors

Whether and when to refer & Lien Dispute to an independent barrister
Whether to engage a barrister as a Review Assessor

In which bank account/s the Settlement Sum is to be held

Whether to make instalment payments to a tranche of Group Members
Whether and when to take advice from an actuarial expert

When to make payments to Group Members who elected to receive Fast
Track Resolutions

Whether to seek Court approval o make final payments to some Group
Members

When to seek orders for a person under a legal incapacity
When to seek approval of Administration Costs

Whether to request another lawyer to carry out legal work
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Whether to seek directions from the Court

Discretions that may be exercised

The Amended Settlement Scheme includes the following discretions that may be
exercised by the Administrators:

Claus

e Discretion

2.3
2.4(e)
4.6
6.5
g4
10.8

11.4

Delegate functions to DBH or LAM

Decline to reimburse certain costs to DBH or LAM
Waive late registrations

Accept a late election to receive a Fast Track Resolution
Require that a Group Member pay a bond for 2 Review
Make an interim payment to a Group Member

Take steps where a Group Member fails to cooperate

Allocation of Administration Work

5.1

5.2

Pre-existing relationships with Group Members

Maurice Blackburn and Shine note that:

(a)

(b}

before the Approval Order was made, many Group Members had retained or
registered with Maurice Blackburn, Shine, DBH or LAM;

upon the Approval Order being made, clauses 2.1(b) and 2.4(a)(i) of the
Amended Settlement Scheme require each of Maurice Blackburn, Shine, DBH
or LAM to cease acting for any individual Group Members.

Allocation of Claim Preparation Work

Despi

te ceasing to act as solicitors for individual Group Members, it is expedient and

efficient for Claim Preparation Work to be done by Maurice Blackburn, Shine, DBH
and LAM for those Group Members who were formerly their clients or registrants,
and for this purpose:

(a)

(b)

(c)

Maurice Blackbum will create a “Consolidated List” containing the names of
the Group Members to whom Maurice Blackburn, Shine, DBH and LAM each
sent the Settlement Notice (as defined in clause 1.1 of the Deed):

the Consolidated List is to contain a notation as to which of the four firms sent
the Settiement Notice to each Group Member on the Consolidated List:

the Administrators will use the Consolidated List in order to allocate Claim
Preparation Work to the four firms,




056

Page 8
5.3 Finalisation of the Consolidated List

If a Group Member was sent the Setllement Notice by more than one firm, the

Committee will agree on the firm to whom the Group Member's Claim Preparation

Work should be allocated, and Maurice Blackburn will amend the Consolidated List

accordingly.

54 Claim Preparation Work for Group Members who are not on the Consolidated

List

Where a Group Member's name does not appear on the Consolidated List, the

Committee will allocate the Claim Preparation Work for that Group Member to

Maurice Blackburn, Shine, DBH or LAM based on:

{a) the Group Member's preference (if any);

(b) the capacity of Maurice Blackbum, Shine, DBH or LAM to carmry out the Claim
Preparation Work at the time that the allocation is being considered, and the
extent of any backlog of existing Claim Preparation Work being carried out by
Maurice Blackburn, Shine, DBH or LAM; and

{c} other considerations that may be relevant,

and to the extent that it is appropriate and feasible in light of the above, the

Committee will seek to allocate an approximately equal number of such Group

Members to Maurice Blackburn and Shine.

5.5 Reallocation of Claim Preparation Work
Despite the provisions above, the Committee may at any time agree to reallocate
Claim Preparation Work far Group Members.

56 General Administration Work

General Administration Work will be carried out by Maurice Blackburn and Shine:

(a) as necessary and appropriate;

(b) subject to general oversight by the Committee; and

(¢) insuch amanner that avoids duplication of work and minimises Administration
Costs where reasonably possible.

6. Registration facility and maintenance of a database
6.1 Online registration facility

Maurice Blackburn:

(@) created an online registration facility in Aprit 2016 for the purpose of giving
effect to clause 4.1 of the Amended Settlement Scheme; and
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(p)  will maintain the registration facility as long as it is required for the purpose of
the Administration.

Hard copy registration forms

If a Group Member submits a hard copy registration form, its details are to be
promptly entered on the online registration facility:

(@) by Maurice Blackburn in respect of registration forms submitted to Maurice
Blackburn or DBH; and

(b) by Shine in respect of registration forms submitted to Shine or LAM,
and:

(c) for the purpose of sub-clause (a), Maurice Blackburn and Shine are to make
arrangements for hard copy registration forms received by DBH or LAM to be
provided promptly to Maurice Blackburn or Shine respectively; and

(d) Maurice Blackburn and Shine are to:

(i}  ensure that any such hard copy registration form contains a notation of
the date on which the hard copy form was received; and

{ii)  maintain a register of hard copy registration forms received by each firm.
Creation of a database
Maurice Blackburn:

(a) created a database in April 2016 for the purpose of capturing registrations
effected by means of the oniine registration facility or by submission of hard
copy registration forms; and

(p) during the Administration and in consultation with Shine, will develop the
database in order to manage the Administration (for example, by adding
additional fields so as to enable the progress of individual claims to be
tracked, and so as to record Assessed Compensation Amounts as well as the
amounts of any instalment, interim and final payments to Group Members).

Access to the database

Maurice Blackburn has provided and will continue to provide access to the database
to Shine by means of an online portal at the following URL (or such other URL as
may be notified by Maurice Blackburn to Shine), and Shine is able to amend or add
to a Group Member's database record by means of this portal:

httos://business mauriceblackburn.com.au/DepuyHipsDataShare/

Responsibility for updating the database

Maurice Blackburn and Shine will be responsible for updating Group Members’
database records as foliows:
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(a) Maurice Blackburn will be responsible for updating the database for Group
Members whose Claim Preparation Work is allocated to Maurice Blackbum or

DBH;

(b}  Shine will be responsible for updating the database for Group Members whose
Claim Preparation Work is allocated to Shine or LAM,

and each firm will ensure that the database is updated in a timely manner.

Eligibility determinations

7.1

7.2

7.3

Senior Lawyers who may make eligibility determinations

For the purpose of clause 5.6(f) of the Amended Settiement Scheme, the Senior
Lawyer must be a member of the Committee or a person nominated by the
Committee, provided that at any given time there are to be no more than four people
carrying out eligibility determinations.

Process for determining eligibility
Subject 1o clause 7.3, the foliowing process will apply to eligibility determinations:

(a) Eligibility Books will be prepared by Maurice Blackburn, Shine, DBH or LAM in
accordance with the allocations described in clause 4;

(b) in each case the Eligibility Books will include a standardised coversheet that
will be developed by the Administrators and is intended to function as a
checklist addressing each of the Eligibility Critenia in clauses 5.1 to 5.3 of the
Amended Settlement Scheme, with supporting documentation contained in the
Eligibility Books;

(c) a determination will be made and noted on the coversheet for the Group
Member's Eligibility Book:

(i) by Maurice Blackburn in respect of Eligibility Books prepared by Maurice
Blackburn in their capacity as Administrators;

(i) by Shine in respect of Eligibility Books prepared by Shine in their
capacity as Administrators;

(i) by Maurice Blackburn in respect of Eligibility Books prepared by DBH in
their capacity as delegates of the Administrators;

(v} by Shine in respect of Eligibility Books prepared by LAM in their capacity
as delegates of the Administrators,

Referral of eligibility determinations to the Committee

If:

(a) a Group Member claims to have had a Deemed ASR Revision as defined in
clause 5.2(b); or
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(b) there is any suggestion arising from a Group Member's medical records that
their ASR Revision may be an Ineligible Revision as defined in clause 5.3; or

{c) a Senior Lawyer for any other reason considers that it is appropriate to do so,

the Group Member’s eligibility determination (made pursuant to clause 7.2(c)) will be
referred to the Committee, in which case;

(d} the Committee will either verify the Senior Lawyer's determination or substitute
its own determination;

(e} for the purpose of clause 5.6(f) of the Amended Settlement Scheme, a
determination of eligibility will be taken to have been made on the date the
Committee verifies the Senior Lawyer's determination or substitules its own
determination.

Audit of eligibility determinations
In order to ensure consistency of approach and fairness among ali Group Members:

(a) the Committee or a Senior Lawyer will audit one in every ten eligibility
determinations made by each of Maurice Blackburn and Shine (not including
the eligibility determinations that are dealt with pursuant to clause 7.3);

{b) any such audit must be done before a Notice of Eligibility is sent to a Group
Member whose eligibility determination is being audited;

(c) the Committee or a Senior Lawyer will either verify the initial Senior Lawyer's
determination or substitute its own determination and, for the purpose of
clause 5.6(f) of the Amended Settiement Scheme, a determination of eligibility
will be taken to have been made on the date the Committee or Senior Lawyer
verifies the initial Senior Lawyer's determination or substitutes its own
determination;

(d) if the audit process reveals any errors in an individual case andfor consistent
discrepancies in approach between Maurice Blackburn and Shine, the
Committee will take such steps as are necessary to resolve the issue that was
identitied as a result of the audit process.

Sending of Notices of Eligibility

Notices of Eligibility will be sent in accordance with clause 5.8 of the Amended
Settlement Scheme:

(8) by Maurice Biackburn in respect of Group Members whose Eligibility Books
were prepared by Maurice Blackburn or DBH;

(b) by Shine in respect of Group Members whose Eligibility Books were prepared
by Shine or LAM.

Additional provisions for Deemed ASR Revisions

The Administrators or their delegates must not commence preparation of an
Eligibility Book for a Group Member who claims to have had a Deemed ASR
Revision unless and until the Committee has considered whether to issue a request
to the Group Member pursuant to clause 5.7 of the Amended Settiement Scheme.
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8. Settlement Account

8.1 Interpretation of this clause
For the avoidance of doubt, in this clause 8 a reference to the Settlement Account
includes any interest bearing bank account, term deposit account or other bank
account in which some or all of the extant balance of the Settlement Sum is held in
accordance with clause 10.2 of the Amended Settiement Scheme.

8.2 Establishment of the Settlement Account
In accordance with clause 6.3(b) of the Deed, Maurice Blackburn established the
initial Settlement Account and provided its details to HSF and NRFA in advance of
the application for the Approval Order.

8.3 Signatories to the Settlement Account
In light of the requirements of legal profession laws and regulations, only one firm’s
personnel can be signatories to the Settlement Account and in this case the
signatories are principals of Maurice Blackburn.

8.4 Operation of the Settlement Account
The Settlement Account will be operated by Maurice Blackburn on behalf of Shine
and Maurice Blackburn in their joint capacity as Administrators of the Settlement,

8.5 Authority to make payments
Any payments from the Settlement Account must first be authorised in writing by a
parntner of Shine and a principal of Maurice Blackburn,

B.6 Undertaking by Maurice Blackburn
Maurice Blackburn undertakes that it will not make or effect any payment from the
Settlerment Account without first obtaining written authorisation from a partner of
Shine.

9. General provisions

9.1 Consistency of approach
To the extent that it is practicable, Maurice Blackburn and Shine will adopt
consistent procedures, systems and practices for Claim Preparation Work, subject
to supervision and oversight by the Committee.

10. Administration Costs

10.1

Administration Costs for Claim Preparation Work
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In relation to Administration Costs for Claim Preparation Work, Maurice Blackburn
and Shine will:

@)

(b)

charge for professional fees in gccordance with the fixed amounts in clause
13.2 of the Amended Settlement Scheme, with such fees to include legal or
other work done by Maurice Blackbum or Shine in relation to:

(i)

(it)

(iii)

(iv)
(v}

(vi)

{vii)

conferences or telephone conferences with a Group Member for the
purpose of providing or receiving information in relation to preparation of
the Group Member's Eligibility Book or Cilaim Book;

requesting or reviewing medical or other evidence or materials in relation
to a Group Member's claim;

preparing materials for and finalising a Group Member’s Eligibility Book
or Claim Book, including:

A.  preparing a statement of the Group Member or other person:
B. obtaining exper reports relating to the Group Member;

C. obtaining docﬁ ments , including in relation to economic loss;
D. preparing loss schedules or other overview documents;
corresponding with a Groeup Member in relation to their claim:

dealings with third parties (including Lienhoiders and the Respondents’
solicitors) and any other work for the purpose of resolving and paying a
Group Member's Liens;

preparing standard form documents (such as coversheets) that are
developed and used by the Administrators for the purpose of preparing
Group Members' ¢laims;

administrative tasks including processing (such as scanning or filing) a
Group Member's authorities, medical records, financial documents or
other documents relating to a Group Member’s claim;

each be responsible for the payment of disbursements associated with Cigim
Preparation Work being done by the respective firms, and seek recovery of
those disbursements at cost.

Administration Costs for General Administration Work

In relation to Administration Costs for General Administration Work, Maurice
Blackburn and Shine will;

(@)

charge for professional fees in accordance with the rates in clause 13.1(d) of
the Amended Settlement Scheme, with such fees to cover legal or other work
done in relation to:

(i)

functions of the Committee;
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(i) establishment of information technology or other systems for use in the
Administration, including the creation and maintenance of the database
referred to in clause 6;

(i)  preparation of precedents or tempiates for use in the Administration;

(iv) eligibility determinations (including the initial determination by a Senior
Lawyer and the verification by the Committee, but not including the
preparation of the Group Member's Eligibility Book);

(v} sending notices to Group Members as required by clauses 58, 6.7,
7.3(g), 9.5(f) or 11.4 of the Amended Settlement Scheme;

(vi) Reviews sought by Group Members;
(vii) management of the Settlement Account:

(vii) determination of amounts that should be paid to Group Members at
different times in accordance with clause 10 of the Amended Settlement
Scheme;

(ix} liaising with DBH or LAM in relation fo their functions as delegates of the
Administrators;

{x) other General Administration Work,

each be responsible for the payment of disbursements associated with
General Administration Work being done by the respective firms, and seek
recovery of those disbursements at cost,

and for the avoidance of doubt, Administration Costs for General Administration
Work as described in this clause 10.2 must not include any legal or other cosis
associated with Claim Preparation Work.

Review of Administration Costs

The following provisions apply in relation to General Administration Work:

(@)

by the fourteenth (14™) day of each month, Maurice Blackburn and Shine will
each provide to the other firm a draft itemised tax invoice (Invoice) for
Administration Costs incurred in relation to General Administration Work {but
not Claim Preparation Work) done during the previous calendar month, and
with the first such Invoice or Invoices 1o include all General Administration
Work that was done:

(i}  inthe case of Maurice Blackburn, from 1 June 2016:°

(i}  inthe case of Shine, from 10 May 2016;°

3 The rationaie for this date is that the expert report of Ross Nicholas dated 15 June 2016 sssessed the
reasonableness of Maurice Blackbum’s costs as reflected in tax invoices covering the period up to 31 May 20186,

* The rationale for this date is that the expert report of Ross Nicholas dated 15 June 2016 assessed the
reasohableness of Shine’s cosls as reflected in tax invoices covering the period up to 9 May 2016.
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if one firm (the first firm) has any concerns in relation to an Invoice of the
other firm (the second firm), the first irm must raise those concerns within 14
days of receiving the second firm’s Invoice,;

if the second firm is not willing to amend its Invoice:

()  the issue will be drawn to the attention of an independent costs expert
{who in the first instance will be Ross Nicholas);

(i) the Administrators will request the independent costs expert to make a
recommendation in the next report prepared by the expert for the
purpose of the Administrators seeking approval of Administration Costs.

Approval of Administration Costs

At such times that are determined by the Committee, Maurice Blackburn and Shine
will make an application to the Court for approval of Administration Costs, subject to
the following:

(@)

(d)

approval of Administration Costs for Claim Preparation Work for any individual
Group Member will only be sought after the later of the following:

(i) the Group Member's Llens have been resolved in accordance with
clause 8 of the Amended Settiement Scheme;

(i} in the case of a Group Member who elected to receive a Fast Track
Resolution: the Fast Track Resolution has been paid to the Group
Member,

(li} inthe case of a Group Member who did not elect to receive a Fast Track
Resolution: the Group Member's Assessed Compensation Amount has
been determined;

approval of Administration Costs will be sought for all General Administration
Work done since the most recent Invoices that were the subject of any
previous application for approval of Administration Costs;

this protocol is to be provided to the independent costs expert for the purpose
of preparing any report for approval of Administration Costs;

Maurice Blackburn will liaise with DBH and LAM with a view to their
Administration Costs being approved consistently with the principles and
approach set out in this clause and in the Amended Settlement Scheme.

Note: the intent of sub-clause (a) is that Administration Costs for Claim Preparation
Work relating to an individual Group Member's claims are only to be paid to Maurice
Blackburn and Shine (and DBH and LAM) once all aspects of the claim have been
finalised (except payment of compensation in accordance with clause 10.4 of the
Amended Settlement Scheme for Group Members who decline to receive the Fast

Track Resolution).
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Certificate identifying Annexure JK5-138

No. NSD 213 of 2011
Federal Court of Australia

District Registry: New South Wales
Division: General

Tammy Stanford and Another
Applicants

DePuy International Limited and Another
Respondents

This is the annexure identified as JK$-138 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me @ %‘5&

Elizabeth Vasta
Lawyer with a current practising certificate
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If not delivered return to PO Box 7788 Carberra BC ACT 2610 Australian Government

% Department of Human Services

11 May 2017

Attention: Shine Lawyers
Level 13, 160 Ann Street
BRISBANE QLD 4000.

&
Maurice Blackburn Lawyers
Level 10, 456 Lonsdale st
MELBOURNE VIC 3000.

Stanford & Anor v DePuy International Limited & Anor (“DePuy ASR class action”)
Federal Court of Australia No: NSD 213 of 2011

[ understand you are the Court appointed Administrators of the Settlement Scheme arising
from a claim for compensation/damages in relation to the DePuy ASR class action.

Under Part 3.14 of the Social Security Act 1991, some or all Centrelink payments made to
Group Members may be recovered by the Department of Human Services from Group
Member's lump sum compensation payments, which contain money for lost earnings or lost
capacity to earn,

In addition, a compensation payment that does not compensate for economic loss such as
the Fast Track Resolution, may affect any current or future payment from Centrelink_ It is the
obligation of the compensation recipient to notify the Depariment within 7 days of receipt
of any compensation lump sum payment received, for income and asset test PUrpoOSES.

As Administrators of the Settlement Scheme you have agreed to notify Group Members who
elect to resclve their compensation claim by way of Fast Track Resolution of the statutory
reporting obligations. By your office providing Group Members with a copy of this ietter it
serves as sufficient notice of their obligations.

Yours sincerely,

e

A

Mitch Surawski

Alg Assistant Director

Debt Management Branch
Department of Human Services
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Certificate Identifying Annexure JKS-139

No. NSD 213 of 2011
Federal Court of Australia

District Registry: New South Wales
Division: General

Tammy Stanford and Ancther
Applicants

DePuy International Limited and Another
Responderis

This is the annexure identified as JKS-139 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me ﬁ @ﬁj\

Elizabeth Vasta
Lawyer with a current practising certificate
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NOTICE OF ELIGIBILITY

Name:

Settlement ID:

b
. Address:

L v i ————

This Notice of Eligibility is sent to you in accordance with clause 5.8 of the Settlement
Scheme in the DePuy ASR Class Action.

The Administrators of the settlement have assessed whether you are eligible to receive
compensation and have made a determination as follows:

ermination: Eligible to receive compensation

| P ——

YOUR OPTIONS

The Administrators have determined that you satisfy all of the Eligibility Criteria in clauses
5.1 to 5.3 of the Settlement Scheme, which means that you are now eligible to receive
compensation.

Under the Settlement Scheme you now have two options regarding the assessment of your
compensation entitiements. You must choose one of these options.

Option 1 - Individual assessment of your compensation

If you choose this option, your entilements will be individually assessed according to the
Compelition and Consumer Act 2010 (Cth) and on the basis that you are entitled to
compensation for loss and damage caused by your ASR Revision or the circumstances
requiring ASR Revision.

Under this option you will be entitied to a minimum of $40,000 for general damages / non-
economic loss (pain and suffering), subject to the pro rata adjustment process described
below.

The Administrators will arrange for an Assessor to determine your entitlements to receive
compensation for past and future loss of income, past and future care requirements, and
past and future trealment and other expenses. You will not receive compensation for any
expenses or other costs that have already been paid by Crawford & Co through the
Reimbursement Programme.

In order to enable the assessment of your compensation, the Administrators will need to
obtain information and documents that are relevant to your individual circumstances and
losses including additional medical records, as well as tax returns and other financial
documents, employment records and evidence of out of pocket expenses,

If you choose this option it may be necessary for the Administration to obtain g report from
your treating surgeon or another specialist, which may mean that you will need to attend one
or more medical examinations.

If you choose Option 1, your entitements under the Setttement Scheme will be paid in
several instalment payments over time. This will enable the Administrators to proportionately
adjust the final amount of your entitlements in accordance with the Settiement Scheme. Sugh
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an adjustment will be necessary if the total amount of all Group Members’ compensation
entitlements exceeds the tolal amount available for distribution to Group Members. This
means that once all Group Members’ claims have been assessed, if there are insufficient
funds available for distribution to Group Members, then your entittements may be reduced.
Conversely, if there are excess funds available for distribution to Group Members, your
entittements may be proportionately increased. Whether there are insufficient funds or
excess funds will not be known until a large proportion of all Group Members’ claims have
been assessed. This may take some time, particularly during the early stages of the
settlement administration, and as a resuli the Settlement Scheme provides for Group
Members to be paid an instalment payment pending finalisation of the adjustment process,

If you choose this option, payment of your compensation entittements will take longer than if
you choose Cption 2,

Option 2 - Fast Track Resolution

Iif you choose this option, you will receive a single, standardised lump sum payment of
$55,000.

The intent of this option is to make compensation available to Group Members on an
expedited basis.

The Fast Track Resolution does not invoive an assessment of a Group Member's actual
losses and does not include a component for loss of income or wages.

The option of a Fast Track Resolution may be suitable if you have mild or moderate ongoing
symptoms after your ASR revision, and/or you do not have substantial unreimbursed
financial losses as a result of your ASR revision.

You can also decide to choose the Fast Track Resolution if faster payment of your
entitlements is important to you, or if you do not wish to go through the process of having
your individual entitlements assessed by the Administrators (which will involve ongoing
interaction with the Administrators, provision of information and documents to the
Administrators, and might also involve you attending an appointment with a surgeon or other
specialist for the purpose of preparing a report).

Option 2 may not be suitable for you if:

¢ your ASR revision/s have caused a serious permanent disability — for example if you
need to use a walking aid or wheelchair as a result of your ASR revision;

¢ you have suffered substantial unreimbursed loss of wages or income, particularly if
the loss of wages or income will continue into the future:

* you have incurred significant medical expenses for which you have not been
reimbursed or you will incur significani medical expenses in the future:

« you have received or will receive in the future a significant amount of domestic care
and assistance as a result of your ASR revision/s.

If you choose Option 2 your entitements may be proportionately increased in accordance
with the Settlement Scheme if the total amount of all Group Members' compensation
entitlements is less than the total amount available for distribution to Group Members. This
means that once all Group Members' claims have been assessed, if there are excess funds
available for distribution to Group Members then you may receive an additional payment.
Unlike Option 1, your entitements will not be proportionately reduced if the total amount of all
Group Members' compensation entitiements exceeds the total amount available for

distribution. ‘
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Independent legal advice

The Administrators’ role is to administer and implement the Settlement Scheme fairly and
reasonably according to the terms of the Scheme. Maurice Biackburn’s and Shine’s primary
duties are owed to the Court.

Maurice Blackburn and Shine can provide you with general information as to your options
under the Amended Settlement Scheme. However, the Settlement Scheme requires that the
Administrators (and DBH and LAM) do not act as the salicitors for individual Group Members.
As a result, the Administrators (and DBH and LAM) cannot provide legal advice involving a
detailed assessment of your individual circumstances and losses. If you are uncertain which
option you should choose or if you require advice that takes into account your individual
circumstances, you may choose to seek independent legal advice from a lawyer outside of
Maurice Blackburn, Shine, DBH or LAM. Please note, however, that you will be responsible
for the costs of obtaining independent legal advice and you will not receive reimbursement of

those costs.
Bilateral ASR Implants

The Settlement Scherne contains additional provisions for Group Members who had bilateral
ASR Implants; that is, an ASR Implant in both the ieft hip and right hip.

Iif you have bilateral ASR implants and you have had revision of both of your ASR Implants,
you have the following options:

© You can elect to receive Fast Track Resolutions for both hips; that is, a total payment
of $110,000; or

« You can undergo individual assessment of both hips; that is, you can proceed with
Option 1 above for both hips.

If you have had revision of both of your bilateral ASR Implants, you cannot receive a Fast
Track Resolution for one hip, and then undergo individual assessment under Option 1 for the

other hip.

If you have bilateral ASR Implants but you have only had revision of one of your ASR
Implants, you can choose either Option 1 or Option 2 above. If you then have revision of your
other ASR Implant in the future, you can choose either Option 1 or Option 2 for that hip. In
consultation with the Administrators, you may also decide to defer the assessment of your
compensation for a reasonable period of time in order to assess whether you need to have
revision of your second ASR Implant.

NEXT STEPS

If you want to choose Option 2 (Fast Track Resolution), you must give written notice to the
Administrators within 42 days of the date of this notice. There is no prescribed format for
giving notice of your decision to take the Fast Track Resolution — you can simply send a
letter or email to the law firm issuing this notice (details of which are set out below). In your
notice, please make sure that you quote your Settlement ID (details of which are set out

above).

if you do not give notice within 42 days, the Administrators will assume that you have chosen
Option 1 (Individual assessment of your compensation). The law firm that is handling your
claim (Maurice Blackburn, Shine, DBH or LAM) wili then commence preparation of your claim
in order to individually assess your compensation entitiements. This will involve preparation
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of a "Claim Book™ containing evidence that will enable your compensation entitiements to be
assessed by an “"Assessor”, who will be a senior lawyer with substantial experience in

personal injury litigation.

If you have any questions regarding your options or the next steps, please contact the law
firm that is handling your claim,

I_awﬂrm issui-i;g this notice: E Maurice Blackburn La;vyers

' Level 10, 456 Lonsdale Street

Melbourne VIC 3000
decuyhinsclassactiion@mauriceblackburn.com.au

i

MDate of this notice:
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Certificate Identifying Annexure JKS-140

No. NSD 213 of 2011
Federal Court of Australia

District Registry: New South Wales
Division: General

Tammy Stanford and Ancther
Applicants

DePuy International Limited and Another
Respondents

This is the annexure identified as JKS-140 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017. _

Before me % m

Elizabeth Vasta
Lawyer with a current practising certificate
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DEPUY ASR CLASS ACTION — SETTLEMENT ADMINISTRATION
Federal Court of Australia, Proceeding NSD 213 of 2011

NOTICE OF ELIGIBILITY

| Name:

‘Settiement ID:

Address:

This Notice of Eligibility is sent to you in accordance with clause 5.8 of the Settlement
Scheme in the DePuy ASR Class Action.

The Administrators of the settlement have assessed whether you are eligible to receive
compensation and have made a determination as follows:

Determination: Not Eligible to receive compensation

REASON WHY YOU ARE NOT ELIGIBLE

Clauses 5.1 to 5.3 of the Settlement Scheme prescribe a number of “Eligibility Criteria” that
must be satisfied before a Group Member becomes eligible to receive compensation. Each
Group Member's claim is assessed by the Administrators, who are required to determine
whether or not the Group Member satisfies all of the Eligibility Criteria. In doing so, the
Administrators review medical and other evidence that is relevant to each Group Member's
claim.

The reason why you have been found not eligible to receive compensation is as follows:

[Option 1] You were not implanted with an ASR Implant in Australia (see clause 5.1(a) of the
Settlement Scheme).

[Option 2] You have not undergone an “ASR Revision® (see clauses 5.1(b) and 5.2 of the
Settlement Scheme).

[Option 3] Your ASR Revision occurred later than 13 years after you were implanted with
your ASR Implant (see clause 5.1(c) of the Settlement Scheme).

[Option '4A} Your ASR Revision was an ‘Ineligible Revision”. In particular, your ASR
Revision was performed due to a fracture of the femoral neck (see clauses 5.1(d) and 5.3 of
the Settlement Scheme).

[Option ‘4B] Your ASR Revision was an “Ineligible Revision™. In particutar, your ASR
Revision was performed due to a post-operative infection (see clauses 5.1(d) and 5.3 of the
Settlement Scheme).

[Option :4C] Your ASR Revision was an ‘Inefigible Revision”. in particular, your ASR
Revision was performed due to unrelated trauma (see clauses 5.1(d) and 5.3 of the

Settlement Scheme).

[Option 5A] You have opted out of the DePuy ASR Class Action. Group Members who opted
out of the ciass action are not able to participate in the settlement.

[Option 58] You previously entered into a deed of release with Johnson & Johnson Medical
and DePuy after setting your claim through the ‘Compensation Programme” being
administered by Crawford & Company on behalf of Johnson & Johnson Medical and DePuy.
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DEPUY ASR CLASS ACTION —- SETTLEMENT ADMINISTRATION
Federal Court of Australia, Proceeding NSD 213 of 2011

YOUR RIGHT TO SEEK A REVIEW

You are entitied to seek a review of the Administrators’ determination that you are not
eligible to receive compensation. If you seek a review, your claim will be referred to a
barrister with substantial experience in personal injuries litigation who wili decide whether the
Administralors made an error in their determination that you are not eligible to receive
compensation.

If you want to seek a review, you must give wriften notice to the Administrators within 28
days of the date of this notice. There is no prescribed format for giving notice of your
request for a review — you can simply send a letter or email to the law firm issuing this
notice (details of which are set out below). Your notice must state the reasons why you
seek a review. In your notice, please make sure that you quote your Settlement ID (details of
which are set out above).

Depending on the circumstances of your claim, the Administrators may require you to pay a
bond not exceeding $1,000. The Administrators will contact you if they require you to pay a

bond.

If your review is unsuccessful and your ineligibility is confirmed, you may be liabie to pay up
to $1,500 for the costs of the review, in which case the amount of any bond that you paid
will be forfeited and used for part-payment of the costs of the review.

Law firm issuing this notice: Maurice Blackburn Lawyers
: Level 10, 456 Lonsdale Street
Melbourne VIC 3000

! depuvhipsclassaction@mauriceblackbum. com.au

.
et b e et e 6 b ]

Date of this notice:
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Certificate Identifying Annexure JKS-141
No. NSD 213 of 2011
Federal Court of Australia '
District Registry: New South Wales
Division: General

Tammy Stanford and Another
Applicants

DePuy international Limited and Another.
Respondents

This is the annexure identified as JKS-141 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me @ @

Elizabeth Vasta
Lawyer with a current practising certificate
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DEPUY ASR CLASS ACTION - SETTLEMENT ADMINISTRATION
Federal Court of Australia, Proceeding NSD 213 of 2011

NOTICE OF FAST TRACK ASSESSMENT

Name:

Settlé;ﬁent ID: i

Address:

T

This Notice of Fast Track Assessment is sent to you in accordance with clause 6.7 of the
Seitlement Scheme in the DePuy ASR Class Action.

The Adminisirators previously determined that you satisfy the Eligibility Criteria in clause 5.1
of the Settlement Scheme and therefore assessed you as being eligible to receive
compensation in respect of your ASR hip implant pursuant to the Settlement Scheme.

You have since notified the Administralors that you elect to receive a Fast Track Resolution.
In accordance with clause 6.2 of the Settiement Scheme, the Fast Track Resolution of
$55,000 will therefore be paid to you in full and final satisfaction of your compensation claim.

NEXT STEPS

Liens

When any claim for compensation is made, third parties (for example, Medicare, Centrelink,
Veteran's Affairs or private health insurers) may claim an entitlement to payment or
reimbursement arising under a statute or contract for expenses they have paid in connection
with your ASR Revision[s] and related medical treatment. These claims for payment or
reimbursement by third parties are referred to as “liens”. It is a routine part of any persconal
injury claim for liens to be identified and paid {o third parties.

The Settlement Scheme provides for some categories of liens to be paid by the Respondents
(DePuy and Johnson & Johnson) and for other categories of liens to be paid from the

Settlement Sum.

The Administrators are now required to assist you in identifying all parties whe may claim an
entitlement o payment or reimbursement (Lienholders).

Once all Lienholders have been identified, the Administrators, in co-operation with the
Respondents, are required to resolve all Liens before making any payment to Group
Members,

Please note that payments to Lienholders will not be deducted from your Fast Track
Resclution. -

The Administrators may require additional information from you in order to ensure all Liens
are accurately identified.

You should be aware that clauses 8,10 and 8.11 of the Settiement Scheme provide that
Group Members indemnify the Respondents and the Administrators against any claims made
by Lienholders arising from liens that they may assert.
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DEPUY ASR CLASS ACTION - SETTLEMENT ADMINISTRATION
Federal Court of Australia, Proceeding NSD 213 of 2011

Law firm issuing this notice: | Maurice Blackburn Lawyers.
Level 10, 456 Lonsdale Street
Melbourne VIC 3000

gepuvhipsclassaciion@mauriceblackburm. com. au

; Date of this notice:
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Certificate Identifying Annexure JKS-142
No. NSD 213 of 2011
Federal Court of Australia
District Registry: New South Wales
Division: General

Tammy Stanford and Another
Applicants

DePuy International Limited and Another

Respondents

This is the annexure identified as JKS-142 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me @ @

Elizabeth Vasta
Lawyer with a current practising certificate
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T: 1800 625 669
F: (03) 9258 9610

E: depuylipscassection@imaunicehiack buin,conay
Maurice Blackbum Pty Limited
DATE ABN 21 105 657 949
Levei 10
. . 456 Lonsdale Street
«Salutation» «First_Name» «Last Name» Melbourme VIC 3000
«Add F’ESS_COH‘I bined» PO Box 523
«SuburbTown» «State» «Postcode» Metbourne ViC 3001
DX 466 Melbourne
PRIVILEGED AND CONFIDENTIAL . ¥ (03) 9605 2700
F (03) 5258 9600

By email only:

Dear «First_Name»

NOTICE OF INDIVIDUAL ASSESSMENT ELECTION

Claim of «Claimant_FirstName» «Claimant_L.astName»

The Administrators previously determined that you satisfy the Eligibility Criteria in clause 5.1

of the Sefilement Scheme and therefore assessed you as being eligible to receive
compensation pursuant to the Settlement Scheme in respect of your [INSERT SIDE] ASR hip

You have since nofified the Administrators that you elect to undergo the Individual
Assessment process. Further information about the Individual Assessment is contained in

the enclosed brochure.
If you wish to choose the Fast Track Resolution you can still contact us to discuss this option.

If you have any questions, please contact our DePuy Hips Class Action team on 1800 625 ‘
669 or depuyhipsclassaction@MauriceBlackburn.com.au. C :

Yours faithfully
Julian Schimmel
MAURICE BLACKBURN

Maurice Blackburn Offices in New South Wales, Viclorla, Queensland snd Australian Capital Territory

sod LA TR o
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Certificate Identifying Annexure JKS-143

No. NSD 213 of 2011
Federal Court of Australia

District Registry: New South Wales

Division: Generai

Tammy Stanford and Another
Applicants

DePuy International Limited and Another
Respondents

This is the annexure identified as JKS-143 referred to in the affidavit of JULIAN KLAUS
SCHIMMEL affirmed at Sydney on 8 June 2017.

Before me @m

Elizabeth Vasta
Lawyer with a current practising certificate
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Maurice Blackburn Lawvyers | Shine Lawyers

Purpose of this brochure

You have been assessed as eligible to receive compensation under the Settlement
Scheme approved by the Court on 17 June 2016 (the Scheme) and you have
chosen to undergo individual assessment in order to determine the amount of
compensation you will receive,

The purpose of this Brochure is to provide you with iInformation about the
individual assessment process.

In order o ensure the assessment process is conducted as efficiently as possibie,
Please refer to the section below titled ‘Obligations Under the Scheme” which sets
out your ohligations,

If you have any questioris about the individual assessment process, please first
check whether the answer is found in this Brochure. Otherwise if you have any
further questions, please donot hesitate to contact the law firm that is handling
your individual clatims.

Contact details

Maurice Blackinun

Q wwwdopuyciassaction coman
&, 1800625669
& depuyhipsciassaction@mauriceblackburn.com.au

Shine Lawyers
& Generak:31199
CA depuyhipclassaction@shinecomau

Duncan Basheer Hannon

Brett Allen (Partner)
& 0882163351
A baiten@dbhcomau

Erin Brenner (Assistant)
{, 088216339
&7 ebremmerg@dbhoomant

Lempriere Abbott Mcleod

] Catherine Hokin: chokin@lam.com.au, ot
Christine Crossman: cko@lani.cormnaut

Q. 0882233999

e —— i o oy e
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Depuy Class Action 1

General information

Maurice Blackburn and Shine as joint
Adimdnistrators

Maurice Blackburn and Shine have been appointed by the
Court toact jointly as Administrators of the Scheme.

The Administrators’ roleis to impiement the Scherne, which
willinvolve preparing group members' clatms for eligibility and
compensationassessment. ‘The Administrators have a duty
tothe Courttoimplement the Scheme fatrly and reasonably
accuarding to its terms. The Court will continue to supervise and
moniter the progress of the assessment process,

Whaois in the {eam of Administeators?

The team of Administrators constst of lawyers, paralegals and
other suppott staff fromMaurice Blackburn and Shine. The
Administrators may also delegate some of the administration
work to Duncan Basheer Hannor: (DBH) and Lemprtere
Abbott McLeod (LAM), who will alsc have a team of lawyers
and support staff.

fudependent legal advice

Group members are entitled toretain their ownlawyer
{outside of Maurice Blackburn, Shine, DBH or LAM) to

asstst them in preparing their claim However, any legal

fees associated with personal representatton will be the
responsibility of the group member and will not be paid trom
the class action settiement fund.

How long will the Individua! Assessment
of s:iﬁims {ake?

At thigearly stage we are Unable to predict how long it will
take to assess all individual claims. Todate, 1800 group
members have registered to make a claim under the Scheme
and the timeframes for individual assessment wili depend on
anumber of factors, including:

1 how many groupmembets are assessed as eligtble under
the Scheme;

2 how many eligible groupmembers choose the Fast Track
~ Resolution; and

3 for group members whoundergo indlvidual assessment,
how quickly the Administrators receive documents,
Teports and matertals requested from third parties, such as
medical records, employment records of tax documents.

While the Administrators are committed to distributing
Compensation entitlements to group members as quickly as
possible, many of these factors are cutside of our control Our
priority is to ensure that the process of assessing claims is
done propetly and fairty.

What percentage of assessed losses are
claimants expected lo recover under the
setilement?

The settlement sumis a fixed amount of $250 million

plus interest which needs to be divided amangst all group
membets who areeligible to receive compensation under the
Scheme.

Group members who choose the Fast Track Resotution will
recetve an expediled, standard payment of $55000, ptus
repayment of any health care liens.

For these groupmembers who choose to undergo tndividual
assessment of their compensation entitlements, that
individual compensation may need tobe proportionately
reduced depending on whether the total vaiue of all group
members’ compensation entitlements is greater than the total
funds avatlable to be distributed lo group members.

On the other hand. all group members may have theit
compensation entitiements proportionately increased if the
total value of all graup members' compensation entitlements
is lessthan the total funds availabie for distribution to group
members.

Atthis stage we do not know how many group members wilt
ultimately choose the option of a Fast Track Resolution and
we donot know theamounts to be paid togroup members
whose compensation is individually assessed, nor dowe
know the overall amount of liens that will need to be paid
from thesettlement fund, This means that, at this slage, we
donot know whether there witt be a surplus or ashortfali

Itz he setllement funds and we, therefore. do nol know
whether compensaticn entitlements will be proportionately
Increased or reciuced as part of this "shrink to fit" process
The final payment ieve] will only be known after a sizeable
number of claims have been assessed. The Administrators
will recelve ongoing advice from actuariat experts throughout
the assessment process and wili update group members
accordingly. -
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2 Maurice Blacktvarn Lawyers | Shine Lawyvers

Individual assessment process

You have been assessed aseligible to roceive compensation
under the Scheme and have elected not to receive the

fixed, lump sum paymen? of 585000 through the Fast Track
Resolution,

This means that you willnow undergs individual assessment
in accordance with clause 7 of the Schene.

At any ttme prior to your Claim Book {referied o below) being
allocated to an Assessor, you can change your mind and eiect
tereceive a Fast Track payment in resolution of your ciaim.

'The process for makng a late election for a Fast Track
liesolution is set mut Inclause 65 of the Scheme, which is
available for dowmload from the ASR Class Actton website or
youcan request a copy from the law firmthat ishandling vous
claim

When will vour Individual Claim be assessed?

All documents and recordsrelating to your claim must first

be obtained before any assessment can be conducted. The
Administrators will notify you when itis time for your claimto
be assossed.

Picasc do not send any documents and records to the
Administrators until wenotify vou that we areready to zssess

yourclaim,

Whan your claimis ready to be assessed, the toliowing steps
will ocour:

1 The Administrators will prepare a Claim Book confaining
information and evidence relevant to assessing your
compensation entitlements. The following steps may
occur during the process of preparing your Clatm Book:

{a} the Administrators may contact you to obtain further
instructions or Information about your claim;

(D) with your consent the Administrators may contact
another person (such as a farmily member or friend) to
obtain further information about your clain;

{¢) The Administrators, with the Assessors, will
determine what documents are required to enable
{he proper assessmens? of each claim, these may
inctude:

() anyadditional medicat records, which were
not oblalned during the eligibillty assessment
process;

(i) tax returns,cr other tax, accounting or financial
documents;

(i) employment records;

{lv} involces regarding any treatment or othet
expenses; and

(v} anyrecordsabout payments you recetved under
Crawfords Reimbursement Programme.

(@) The Admnistrators may obtaina report fromeither a
treating doctor, ndependent Expert and/or a forensic
accounting expert. If such a report istequired, you
willneed to attend an appointrment with the relevant
doctor or expert sothey can prepare the report.

When the above material is received, the Administiators
will allocate your Cialm Book to an Assessor whols
selected fromthe Panel of Assessors;

The Assessor wiil review your Claim Book and f NECessary,
seek [urther information, being elther documents or
structions from you;

Once the Assessor has all the necessary information,

they wiil determine the amount of commpensation you

are entiticd to recetve. Thisassessment will be donein
accordance with the logal principles for asscssing personat
injury damages under the Competition and Consumer Act
2010(Cih). which are sumimarised in Attachment A,

‘The Assessor will prepare a briof statement of reasons
outhining how they determined the amount of your
compensation, which tstreferred to asyour "Assessed
Compensation Amount”

6 The Administrators wili then send you:

(&) A Notice of Assessment that scts out yowr
compensation entitlements;

(b) The Assessor’s statement of reasons for your
assessment; and

()’ Information about your Hght o seek areview of the
Assessorsdectsion. :

You must carefully read your Notice of Assessment,
statement of reascns and review rights;

Pursuant to the Scheme. the Assessors act as independent
arbitrators and not asa lawyer who is briefed to advocate
the interests of any individual group member or the
Adminjstrators. :

TSR
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Depuy Class Action 3

Compensation

The Scheme is designed to ensure that the assessment
process isappiied consistetitly toalt group members.

What tvpe of compensation can be recovered?

Group members who undergo individual assessment are
entitled to compensation for 1oss or darmage caused by thelr
ASH Revision or the circumstances requiring ASR Revision.

The purpose of the individual assessment process js to
determine your entitlernent to compensation fora range of
personal injury losses, including:

1 Pain and suffering damages, which are referred toas
"nURreconohiic 1oss’ oy ‘general damages”

2 Past and future economic loss such as 10ss of income or
loss of earning capucity; and

3 Pastand future domestic assistance and care,

Group members may also claim for reimbursemerit for any
medical and olher expenses, and for the cost of any future
medical needs or cther expenses.

Wiiat is the effect of Crawford’s
Reimbursement Programme?

DePuy established a Reimbursement Programme shortly after
the worldwide recall of the ASR Implants in August 201Q. This
programme has been administered in Australia by Crawford &
Company (Austraiia) Pty Ltd (Crawford).

The Reimbursement Programme has been available to
most groutpmembers who have undergone revisict: surgery
since August 2010, It ordinarily paid for of reimbursed group
members for:

1 thecost of the revislon surgery including hospitai fees,
surgical fees, anaesthetists fees and the cost of the revision
presthesis; and/or

2 three months of medical expenses(such as follow up
consultations with surgeons) as well asallied health
expenses including rehabilitation services(such as
physiotherapy) and/or other treatment expenses (such as
medication}.

If Crawfard paid any of the above types of costs undet the
Reimbursement Programme, you can still have your claim
ndividually assessed and you will iot be prevented from
claiming compensation in the setflement.

However, you will not be entitled receive ‘double
campensation’”. This means that you will et be able to receive
compensation twice {or the same lass or expense,

Any treatment expenses not paid thmu_gb the
Reimbursement Programme can be assessed as partof your
individual assessment.

e s o et £ ettt




085

4 Maurice Blackburmmbawyets | ShmeLawyers

Liens

In the coniext of a persona injury claim, a “lien” ts a demand
torepay morties spent by a heaithcare provider (for exampie.
Medicare or a privale health insurer) ot other third partyasa
result of an injury which has been compensated.

‘T'he obligations and process for paying liensisset out in the
Scheme.

The Respondents are responsible for paying several
categories of liens in addition to the $250 million settlement
sum These are defined in the Scheme as ‘Assumed Liens”,
and they inciude various expenses that have been paid

by Medicare, private heatth insurers or the Department of
Velerans Affairs.

The remaining categories of liens will need to be paid out
of the settlement sum These are defined in the Scheme
as ‘Restdual Liens', and they include any other types of
expenses that need to be repatd to third parties.

Itisimportant to understand toat if any Residual Liens necd
to be pald on your behalf, these Residual Liens wilinot be
deducted from your individual compensation assessment -
rather. these Residual Liens will be determined and paidin
addition to your individual compensation amount.

What do vou need to do?

The Administrators will notify you when it is time to consider
whatliens might be owing and to whaim. You may be asked
toassist the Administrators in the process of identifying
potentia] liens: for exampie, by providing details of your
private health insurance arrangements

Generally, the process for resoiving liens will occur as oneof
the final steps in resolving group members' cdlaims If you elect
to take the Fast 'l 1ack Resolution. Jiens will be resolved after
you have notified the Administrators that you would like to
accept the Fast Track Resolution.

The Administrators will only be able to make your final
payment of damages when all liens have been resolvedon
your behall.

Payment

The process for ensuring consistency in payment of Assessed
Compensation Amounts to group members who have
undergone individual assesament is complex:

« Groupmembers will undergo individual assessment at
different times throughout the settiement administration
process, which means that different groupmembers'
Assessed Compensation Amounts will become known at
different times,

= Group members will need to be paid progressively given

" thenumber of eligible claims will not be known until at
least December 2022, which is the latest date for an eligible
revision under the Scheme; and

« Thetimeit takestoassess each claim is dependent
on a number of factors, many of which are outside of
the Administrators’ control These factors include the
complexity of the claim, whether there aredelays in
Ireceiving medical records and/or reports, how jongit takes
o Tesolve any lien disputes and the speed at which the
Assessors are abie to make a decislon about the claim.

In orderto balance these numerous and competing
conslderations, the Administrators will pay Assessed
Compensation Amounts to group members in tranches. In
addition, each indivtdual group member may be paid their
Assessed Compensation Amount in instalments.

This means that group members will not need to walt

until 2023 to receive compensation and this will ensure
consistency in payments (o all group members, however

it does mean that the Administrators may withhold a
proportion of your Assessed Compensation Amouni as a
contingencysothat the adjustment process described above
can be donefairly and equally The Administrators will take
ongolng advice irom actuarial expertsin undertaking this
paymen: process. ‘ o i
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Obligations under the scheme

The Scheme imposes obligations on Group Membersin The conseguences of not complying
order toensure an efficient. effective and fajr administration with your ebligations
of the settlement, ltis important thar you comply with these

1f you donot comply with any of your obligations under the
Scheme. the Admintstrators may:

+ leject your regisiration or claim;

obiigations.
As agroupmember, your obligations under the Scheme are to.

1 cooperate with the Administrators and take all steps that
you are required to take under the Scherne and/or that are
reasonably requested by the Admimstrators:

¢+ determine ihat youarenot aligibte to receive
compensation under the Scheme,

+ reduce the amount of compensation that you are entitled

2 act honestly when comimunicating or cooperating with
torecetve; or

the Administratols and ensure that anyone representing or
helping youl, suchasa fa:mly member, also acts honestly; «  determine that your compensation 1snii ($03.

3 comply withall requirements of the Scheme and the
requests of the Administrators to the best of your abtlity:
and

4 comply withall tequirements ot the Schemme and the
requests of the Administrators within the timeframe
specified by the Administrators.

The actions or steps which the Administrators may require
you to take it order ¢ process your claim include:

1 responding torequests for instructions on certain aspects
of your claim. such as medica; expenses, employinent
history and future plans;

2 respordingtorequests for documents or other malerials
toInvestigate or support aspects of your clatm, such as pay
slips, tax returns, invoices and receipts;

3 providing sighed authoritics or permissions 1o access
dlocumentation or information 10 sUpport your claim;

4 atlending and participating in mmeetings of telephone
conferences with the Administrators ¢r any other person
(such as an mdependent Expert, Assessor or Review
Assessor);

5 promplly nforming the Administrators of any changein
Your contact details;and

6 checking executing and returning documents provided to
you by the Administrators.

T Py
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Overview of compensation payable
under the settlement scheme

Annexure A

Assessing damages for personal injury

Damagestor personal injury in Australia are not designed
to punish or make an example of the wiongdoer, or to
compensate semeone for the risk of infury or loss Damages
may only compensate the actual injury and actual losses
sustained.

Your damages will be assessed under Commonwealth law, in
particular the Competition and Consurrier Act 2010/(Cth) (CAC
Act) which was previcusly knownas the Trade Practices Act
1974 (Cth)(Trade Practices Act).

The types of loss for which you rmay be compensated include:
1 damages for pain andsuffering;

2 pastand futire loss of eamings or Joss of earning capacity:
3 pastand future medical and treatment expenses;

4 past and future careand assistance; and

5 other such as aids, equipment and travei.

Recoverable Ioss and connection with
the ASE Bnplant '

Therequirement for recoverabie compensation to be causally
connected toa wrongful act is a fundamental principle i our
legal system.

This principle Isteflected in the Scheme, which States that
you wil only be erxitled to compensation for 1oss or injury
which was caused by the revision of your ASR Implant

o1 the circumstances requiring revision It is part of the
Administrators and the Assessor's joby to determine, inall of
the circumstances, what aspects of your loss and damage
can legally be compensated. For example, if you suftered
economic joss as a resuit of an unrelated medical condition,
you will not be compensated for that joss under the Scheme.

Pain and suffering

Damiagestor pain and suffering provide compensation
toaninjured person for a range of disabilities and other
consequences related to thelr injury.

The Assassors will assess your pain and suffering having
regard to your personal circimmstances based upon
information and materials set out in your Claim Book.

The: Assessors will also have regard to the principles in
previous Court decisions, including the factors which the
Courts consider tobe relevant whenassessinga persons pam
and suffering Scine relevant factors include:

1 thepersonsage:

2 theduration of the injury (te how long the person has
experienced the pain and sufferingassociated with the
injury);

the severity of the injury;

theintensity of the assoctated symptoms;

theability to cantrol the symptorns with medication;
the presence of any pre-existing medical conditions;
theseverity of any scarring or body disfigurernent: and
8 theextent of any reduction of life expectancy.

N v oA W

‘The maxirmum amount of damages that can be awarded for
pain and suffering under the CAC Act is $338080 The law
statesthat the maximum amount of damages must only be
awarded where the Injured person suifers pain and suffering
of the “gravest concetvable king”. A exampie of an injury of
the "gravest conceivable kind" is given in the list of Exarnple
case stidies below. '

The percentage of a most extreme case attributed to your
njury will be determined by the Assessors with regard to all
of your personal circumstances and In accordance with the

" principlesin previous court decisions.
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Example L Pain and suffering which niight be deemed 2
must exireme case

Wanita, aged 21, was injured in a road accident She suffered
a high spinal cord injury and a hrain infury, Wanita isnow
paralysed and relies upon a ventilator tobreathe for her She
willnever work, walk or comenunicate properly again but
she willtegain consciousness and have an awareness of her
infury. She has no prospect of any substantial recovery and
her life expectancy has been dramgatcally reduced. Wanitas
injury could be assessed as a Inost extreme case and atiract
the maximum damages.

Exampie 2: Age impacting on the assessment of damages
tor pain and suffaring

Chung aged 79 has undergone one revision of his ASR
Implant. He has mild tomoderate pain and walks with: a slight
livap. Prior to the revision surgery, Chung had 1etired and
spent most of his ime at home.

Paul, aged 43, hasalso undergone onerevision of his ASR
Impiant. He experiences mild to moterate painand walks
withia slight limp. Prior to the revision surgery, Paulwasan
activemarn. He worked fulHirmne as a builder, and enjoyed
playing sports with hisfriends and young children.

Evern though Paul and Craunghave the same injury, Pauls
mnjuny is likely to be assessed as a higher percentage of a
most extreme case because he has a longer life expectancy
and wil thereforeendure his pain and suffering for a longer
period. Paul's Injury may aiso have a broader impact onhis
enjoyment of life as fis ability to work and engage In leisure
activities with his family and friends may be restricted by his
injury.

Example 3: Pre-existing medical conditians impacting on
the assessmetst of darnages for loss of pain and sultering

Ralph, aged 55 had his ASR Impiant revised last vear and has
ongoing pain and restricted movement. He used toenjoy lang
distance running but underwent surgery for a severe back
injurysustatned at work 4 years ago and has been advised
that he should no longer run. The fact that his ASRrelated
njury would prevent lm from running tmarathons woutd not
be taken into consideration in assessing his pain and suffering
because his back condition had already prevented hirn from
participating in that activity

Example 4: Fre-existing medicai conditions impacting on
ihe assessment of damages for pain and suffering

Josephine, aged 72 recently had her right-sided ASR Implant
revised. She used to be very iIndependent, ived ajone and was
abieto care for herself. She was an active member of het local
community, chatred the Horticultural Society and regularly
organised group hiking holidays Josephine now suffers with
rainand weakness in her right hip and leg which prevents
her hikingand has given rise to sotne care needs at home She
now stays in the house more than she used to.

Josephines friend Amita. aged 7), underwent revision of

her left-sided ASR Implant around the samne titne. She has
peripheral vascular disease and tschaemic heart disease such
that she has required domestic asststance for many vearsand
does not get out much. Amita continues to sulfer with pain
and weakness in her left lower limbs such that she maobflises
with a walking stick at home.

Although Josephine and Amita have had a sirnilar outcome
fromthelr revision procedures, Josephine is likely to be
eligibie for higher damages for pain and suffering than Amita
because Amitas maobitity was atready dramatically reduced
by her pre-existing medicai conditions.

Example 5: Severity of injuuy affecting the assessinent of
damages for pain and suffering

Xuan and Leoare school teachers of a similar age They
both experienced approxirnately 6 months of Intense
painand sufferingin the lead up to their revision surgeries.
Post-revision surgery, Xuar has sorme ongoing pain which
she controls fairly well with medication andshe s working
without restriction. Leo, however, has greater pain and
resiriction. requires lifting and carr ying assistance in the
classroom and uses a walking stick for long distances.

Leos injury s more severe that Xuan's inuryanditistikely to
be assessed asa higher percentage ofa most extreme case.
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How does the sliding scale work?

Aswas stated above, the maximum damages for palnand
suffering under the CAC Act is $338,080 however thiscan
only be paid in a "most extreme case” which is an injury of the
“gravest conceivable kind'. In cases where the injury was less
than the ‘gravest conceivable kingd', the CAC Act states that the
first step [ working out compensation for painand suffering
is to assessthe percentage of the “most extreme case”,

in order toenst:re that group Inembers are awarded fair

and reasonabie compensation for the revision of thelr ASR
Imiplants, the Setfiement Scheme states that group members
areentitled to at least $40.000 for pain and sufering aithough
this is subject to the overriding pro rata adjustiment process
that was discussed above, Pain and suffering compensation of
$40000 equates to 275% of amost eXtrene Case.

While it i5 not possible tobe prescriptive, we expect that
most group members will be assessed as having an injury
thatisbetween 275% and 35% of a most extreme case, with
especially severe or catastrophic post-revision outcomes

potentialty being assessed as high as 40% to 45% of a most
extreme case. ltis important (o remember that the benchmark
for a*most extreme case” isnot limited to hip related mjuries;
rather, the ‘most extreme case” includes any type of personal
Infury. so group members hip injuries need to be considered
by reference to other types of more serious personal injury.
suctt as the njiry desctibed in Example I above.

Under the CAC Act, the sacond step in assessing
compensationfor pain and saffering is to work out the
applicable percentage of the maximum amount of damages.
In the table below, the percentage of a most extreme case
{Column A) transiates irfo the applicable percentage of the
maximurn amount of damages (Column B), which is then
used o calculate the doliar amount of compensation for

pain and sulfering (Column C). For cases up 10 32% of a most
extreme case, under the CAC Act there is a sliding scale where
the applicable percentage of inaxinnym damages is less than
the percentage of amost extreme case. Theserequirements of
the CAC Act are illustrated in Exaraple 6 and Example 7 below.

Column A ColumnB Column C
% of a most extremne case % of the maximum amount Calculated damages ($)
Less than 15% 0% $0
o I %
16% . 15% $5071
18% 25% 384w
% % $10142
20% s $1.833
T e % S13523
2% 45% $i5214
3% 5% $16,904
- Sa% 55% $18594
259, 65% $21.975
6% 8% $27046
7% 10% 333808
8% 4¥% $47331
0% 18% $60:854
0% 23% J ] $77758 7
e v $87901
2% ST 308, 101424

Greater or equal 10 33%

Enguals % of a most extreme case

Multiply % of 2 most extrerme case by $338 080

e —
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Example 6: Pzin and suffering to which the siding scale
applieg

Federicos infuries alre assessed as equivalent to 29% of a

most extremne case Federico's damages are calculated by
finding 29% in Colurmin A of the table and then applying the
corresponding percertage in Coltmn B(18%) to the maximum
amount of $338,080. In other words, Federicos compensation
for pain and sullering s calculated as 18% x $338,080 = $60854.

Example 7: Pain snd suffering in excese of 23% of & most
exiremse caso
Luigisinjirles are assessed as equivalent to 35% of a most

extreme case. His damages equate 1o 35% of the maximum
amoeunt: 35% x $338,080 = $118,080.

Loss of earnings or earning capacity

Damages may be available for past and future loss of earmnings
andsuperanmiation to the extent that those losses are due

to the revision of your ASR implant or the circumstances
requiring therevision

In order tomake a claim for Joss of earning capactty, i {s
necessary to identify the capacity which has been lost. Soime
loss of earnings will be koo speculative tabe compensable.

‘The evidence (induding tax and employment records) will
need to demonstrate what you would have earned if youhad
not required arevision of your ASR implant and compare that
1o what you are now capable of earning. Cash iricome that is
not reflected in a tax return will not be taken nto account.

The future carries inherent uncertatntles and therefore.

the loss of earnings caicutation will be discounted to reflect
the possibility that theloss or at least some part of it may
have occurred in any event. This discounting is part of the
methodology for determiting loss of earnings in a! personal
injury matiers and s not unigue to this assessment process.

The CAC Act limits theloss of earnings recoverable at twice
the average weekly earnings. This wili only apply ta you if you
were ordinarily eaming more than twice the average weekly
earnings. We will discuss this with you in more detail if you
are affected by the provision.

Medical and treabroent expenses

You may make a Claim for past ang future medical and
treatment expenses which have or willbe reasonably
required dize to the revision of your ASR implant or the
circumstatices necessitating the revision, The Assessors
wili determine whether an expenseis reasonable in the
clreumstances. The Assessors may weigh the cost of the
reatment expense against its intended purpose or use For
example, teatment at great cost of which the benefits are only
speculative would be less likely t0 be areasonable expense
than treatment which is amore affordable oplionandhasa
known benefit

Care and assistance

Gratuitous care

Gratuitous care is care and assistance which has or will be
provided ta you by a friend or family member without charge.
The CAC Actltmits the clrcumstances in which damages can
be awarded inrespect of gratuitous care and limits the level of
compensation.

In order for damages tobe payable, it must be established thal
there was (or will be)a reasonable need for the servicesasa
result of the injuries catised by the need for revision surgery
or therevision surgery itself, that the services would notbe
Pprovided but for the injury and that they were (or will be)
providedfor at ieast 6 hours per week for at least 6 months.

The statutory regime imits the houily rate recoverable to
the hourly equivalent of the average weekly earnings and
effectively caps any claimat 40 hours per week

Commercial care

The cost of past and future damestic care provided ona
commerdial basis may be recoverable if t was or will be a cost
reasonably incurred as the result of your injury. Asis the case
with medical and treatment expenses, It will be the job of the
Administrators to gather relevant evidence and it willbe the
iob of the Assessors to carefully constder your reasonable
requirements,

Piease note that care that you might have provided to another
person. such as children. that youl are now requiredto pay for
s notrecoverable.

T e =
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Other expenses, inchuding aids, equipment
and travel

You may be able to recovear the cost of other itemns such as
alds, equipment, housing adaptionss or iravel These costs wil]
also be subject te a test of reasonahleness and the item must
be required dize tothe revision of your ASR irplant, or the
need for that revision rather than any other reason.

Future loss

Any ciaim for funhire Josses, stich as fisture loss of earnings or
treatment willbe discounted torefieet the fact that the Joss
has not yet beenincurred. Consistently with standard practice
Inpersonal injury claims a multiplicr will be applied to your
weekly loss on the basis of a5% discount rate prescribed

and the period for which you will suffer the loss, in order

to properly account for you receiving the money now. The
reasonfor this is (nat you can invest the darmages and so gain
interest.

Asseascraent vaine and ulthnate damages

Itis likely that you will receive your compensationin
instalments. A portion of your damages will be paid out to you
when your ¢laim has been assessed and thete are a number
of other Group Marbers who are also ready to receive their
frst instalment.

Aswas describod above in the mainsection of this brochure,
towards the end of the assessinent and paymetit process,
when all or nearly all Group Members have had their
compensation assessed, it may be necessary to make
adjustrnents to individual compensation amounts.

The need for any adjustment will depend on whether thereis
either a surplus of money or defici it the settlement account,
This is a normal method of assessment and distribution in

a class actjon of this size and you should be aware that your
damages may ultimately increase or decrease.

—o o
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Division: General
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Overview and summary

A

This Seitlement Scheme has been prepared in accordance with clause 6.3(a) of the
Settlement Deed dated 31 March 20186,

The Settlement Scheme creates the procedures and substantive requirements for
the distribution of the Settlement Sum, including the payment of compensation to
Group Members who are assessed as eligible to receive compensation.

The Settlement Scheme wiil not be operative unless and until the Court makes the
Approval Order.

The Settlement Scheme has the following major elements:
Stage Clause Procedure
Registration Clause 4 A Group Member who wishes to make a claim must

register his or her intention to do so within
prescribed timeframes

Eligibility Clause 5  The Administrators will assess and determine the

determination eligibilty of Group Members to receive
compensation under the Settlement Scheme

Fast Track Clause 6 Eligible Group Members may elect to receive a Fast

Resolution Track Resolution

Assessmentof Clause7  Where eligible Group Members do not elect to

compensation receive a Fast Track Resolution, the Administrators
will assess and determine the amount of
compensation to be paid to the Group Member

Liens Clause 8  After Group Members are found to be eligible to
receive compensation, the Administrators will take
steps to resolve any Liens

Review rights Clause 9 A Review may be sought by a Group Member who
is dissatisfied with a determination that they are not
eligible to receive compensation, or by an eligible
Group Member who is dissatisfied with a
determination  regarding the amount of
compensation that has been assessed ‘

Amended Settfement Scheme
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1. Definitions and interpretation

1.1 Definitions

In this Settlement Scheme, the terms in the Dictionary in the Schedule to this
Settiement Scheme have the meanings defined in that Dictionary.

1.2 Interpretation

In this Settlement Scheme:

(a)

(b}

(c)

(d)

(e}
(f)

Headings may be used in interpreting the meaning of provisions of this
Setllement Scheme.

Where the context permits, the singular includes the plural, and the plural
includes the singular.

If & word or phrase is defined in this Settiement Scheme, its other grammatical
forms have a corresponding meaning.

Specifying anything in this Scheme after the words “include”, “including” or “for
example” or similar expressions, does not limit what else might be included.

A reference to a clause is a reference to a clause of this Settlement Scheme.

A reference to an agreement or document (including a reference to this
Settiement Scheme} is to the agreement or document as amended,
supplemented, novated or replaced.

2. Appointment and functions of the Administrators

241 Appointment of Maurice Blackburn and Shine as Administrators

Subject to the Courl’s approval, Maurice Blackbum and Shine will jointly perform the
role of Administrators and, in doing so, Maurice Blackburn and Shine will each:

(a)

(b)

(c)

administer and implement the Settlement Scheme fairly and reasonably
according to its terms, and with Maurice Blackburn's and Shine’s duties to the
Court to take priority over any obligations to individual Group Members:

cease to act for any individual Group Members who had retained either
Maurice Blackburn or Shine before the Approval Order was made;

have the same immunities from suit as attach to the office of a judge of the
Supreme Court of NSW,

2.2 Arrangements between the Administrators

If appointed by the Court to perform the role of Administrators, Maurice Bilackburn
and Shine will:

Amended Settiement Scheme
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(a) work together cooperatively in order to jointly perform the role of
Administrators; and

(b) establish the procedures, arrangements, work practices and financial controls
and approvals that areé reasonably necessary in order to implement and
administer the Settlement in accordance with this Settlement Scheme, and to
do so as efficiently and inexpensively as is practicable.

Delegation of functions to DBH and LAM

Subject to clause 2.4, the Administrators may in their absolute discretion delegate
the following functions to DBH or LAM in respect of a subset of Group Members who
were formerly clients of those firms:

(a) preparation of Eligibility Books pursuant to clause 5.6;

(b} preparation of Claim Books pursuant to clause 7.4;

(c) resolution of Liens pursuant to clause 8; and

(ca) subiect.to {_' d} —"{'hl below, any other functions that the Admi_niggrgtors determine

may_be delegated in order to promote the efficient administration of this
Settlement Scheme

and for the avoidance of doubt, the following functions must not be delegated by the
Administrators:

(d) exercising any of the discretions in clauses 2.4(e), 4.6, 6.5, 9.4, 10.8 or 11.4:
{e) making a determination regarding eligibility pursuant to clause 5.6(f);
(f)  sending a Notice of Eligibility to a Group Member pursuant to clause 5.8:

(g) sending a Notice of Fast Track Assessment to a Group Member pursuant to
clause 6.7(a), and

(h) sending a Notice of Assessment to a Group Member pursuant to dause
7.3(g).

Responsibilities of DBH and LAM in their delegated functions
If the Administrators delegate any functions pursuant to clause 2.3, DBH and LAM:
(a) are subject to the same obligations, requirements and limitations that would
apply pursuant to this Settlement Scheme to the Administrators if the relevant
functions had not been delegated, including:
{i} the obligations in clauses 2.1(a) and 2.1(b};
(i) any requirements arising from the implementation of clause 2.2(b); and

(i) the restrictions in clauses 5.6(c), 7.5 and 7.6;

(b) must work cooperatively with the Administrators in the performance of their
delegated functions;

Amended Settlement Scheme
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must promptly notify the Administrators if a Group Member purports to give
DBH or LAM notice of:

(i)  anelection to receive a Fast Track Resolution pursuant to clause 6.3; or
(i) a request for a Review pursuant to clause 9.2:

are to be paid for professional fees in accordance with clauses 13.1 or 13.2,

as_applicable, and (subject to clauses 2.4(e)-(g)) are to be paid their
reasonable disbursements, with such costs to be treated as Administration

Costs for the purpose of clause 13.1; and

must consult with and seek approval from the Administrators before invoking
or relying on clauses 5.6(d)(ii), 5.6(d)(iii) or 7.5, and if DBH or LAM fail to do
so the Administrators may in their absolute discretion decline to reimburse
DBH or LAM for the costs of any report obtained pursuant to those clauses;

must consult with and seek approval from the Administrators before incurring
a disbursement that is more than $1,500, and if DBH or LAM fail to do so the
Administrators may in their absolute discretion deciine to reimburse DBH or
LAM for such disbursements;

must take steps {0 minimise disbursements wherever possible'.

2.5 Correction of errors
The Administrators may at any time correct any error, slip or omission that cccurred
in the administration or implementation of the Settiement Scheme.

3. Implementation of the Settlement

341 Payment of the Reimbursement Payments and Applicants’ Costs

As soon as practicable after the Approval Order is made and the Respondents have
paid the Settlement Sum into the Settlement Account pursuant fo clause 3.1 of the
Deed, the Administrators will:

(a)

(b)

(c)

(e)

pay to Stanford, Dunsmore, Webb and Beenties the respective
Reimbursement Payments that are approved by the Court in the Approval
Order;

pay to Maurice Blackburn its share of the Applicants’ Costs that are approved
by the Court in the Approval Order;

pay to Shine its share of the Applicants’ Costs that are approved by the Court
in the Approval Order;

pay to DBH its share of the Applicants’ Costs that are approved by the Court
in the Approval Crder;

pay to LAM its share of the Applicants’ Costs that are approved by the Court in
the Approval Order, .

Amended Settfenent Scheme
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Application of the balance of the Settlement Sum

The balance of the Settlement Sum (including any interest earned on the Settlement
Sum after it is paid by the Respondents pursuant to clause 3.1 of the Deed) wilt be
applied and distributed as follows:

(@) to Group Members in accordance with the remaining provisions of this
Settlement Scheme; and

(b) to the payment of Administration Costs in accordance with clause 13.

Registration of Group Members

Registration of claims

If a Group Member wishes to make a claim for compensation under this Settlement
Scheme, the Group Member must register her or his claim by completling an online

registration form at the foliowing website: www.depuyclassaction.com.au.
Alternative methods of registration

If a Group Member does not have internet access or does net have the
technological nous to complete an online registration form, the Administrators may
permit the Group Member’s registration to be effected by means other than online
registration.

Deadlines for registration of claims

Depending on the date on which a Group Member underwent ASR Revision, the
Group Member must register his or her claim in accordance with the applicable

deadlire:

Timing of ASR Revision Deadline
30 April 2016 or earlier 31 October 2016

1 May 2016 or later No later than six {6) months after the ASR Revision
Timing of Deemed ASR Revisions

For the purpose of clause 4.3:

{(a) Group Members who had a Deemed ASR Revision (as defined in clause
5.2(b)) will be taken to have undergone the ASR Revision at the time when the
Required Revision (as defined in clause 5.2(b)(i)) was identified; and

(b) in the event of uncertainty or confusion about the applicable registration date,
the Administrators may exercise the discretion in clause 4.6, provided that the
Group Member registered within a reasonable period of time after the
circumstances of the Deemed ASR Revision were identified.
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Failure to register by the relevant deadline

Subject to clause 4.8, if a Group Member registers his or her claim after the
applicable deadline in clause 4.3, the Group Member is not entitled to receive
compensation pursuant to the Settlement.

Discretion to waive late registrations
In their discretion the Administrators may accept a late registration (that is, a

registration effected after the deadline in clause 4.3) if the Group Member has a
reasonable excuse, including for the following reasons:

(b) @ prolonged absence from their usual place of residence,
except that the Administrators must not accept a late registration:

(c) i it is received by the Administrators more than 12 months after the date on
which it was required to be effected pursuant to clause 4.3; and

(d)} regardless of clause {c), if it is received by the Administrators after 30 June

Assessment and determination of eligibility

4.5
4.6
(a) illness orincapacity; or
2023.
5.
5.1 Eligibility Criteria

A Group Member is eligible to receive compensation pursuant to this Settiement
Scheme if she or he satisfies the following “Eligibility Criteria™

(@) the Group Member was implanted with one or more ASR Implants in Australia;
and

{b} the Group Member underwent ASR Revision as defined in clause 5.2;and

{c) the ASR Revision was carried out earlier than thirteen (13) years after the
Group Member was implanted with the ASR Implant that was the subject of
the ASR Revision; and

(d) the ASR Revision was not an ineligible Revision as defined in clause 5.3; and
(e) the Group Member has not:
(i) opted out of the ASR Class Action; and/or

(i) entered into a deed of release with the Respondents or any of their
related entities in respect of an ASR Claim {whether in Australia or
elsewhere).
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ASR Revision

An “ASR Revision” means either:

(@)

(b)

an “Actual ASR Revision” in which one or more components of an ASR
Implant were surgically removed; or

a 'Deemed ASR Revision” in which ASR Revision is deemed to have
oceurred in the following circumstances, despite the fact that no components
of an ASR Implant were surgically removed:

(i)

(iii)

the surgical removal of one or more components of an ASR Implant is
reasonably necessary in order to alleviate the Group Member's
symptoms and/or reasonably necessary due to abnormal diagnostic test
results (Required Revision): and

the Group Member is suffering medical comorbidities and:

A.  asaresult of those comorbidities, the performance of the Required
Revision poses an unacceptable risk of death or an unacceptable
risk of a substantial deterioration of the Group Member's health:
and

B. in the absence of that risk, it is highly likely that the Required
Revision would have been performed,

the circumstances in sub-clause 5.2(b)ii) are unlikely to change before
the thirteenth (13™) anniversary of the Group Member being implanted
with their ASR Implant,

and the following additional provisions apply if a Group Member had a Deemed ASR

Revision:

(c)

(d)

for the purpose of clauses 5.1(c), a Deemed ASR Revision will be treated as
having been carried out earlier than thirteen (13) years after the Group
Member was implanted with their ASR Implant if:

(i)

(i)

the Required Revision was identified as a resut of medical
investigations and/or examinations; and

those investigations and/or examinations were initiated by the Group
Member's surgeon earlier than thirteen (13) years afer the Group
Member was implanted with their ASR Implant;

for the purpose of clauses 5.1(d) and 5.3, the provisions regarding ineligible
Revisions apply to the circumstances that gave rise to the Required Revision;
in other words, a Deemed ASR Revision will be an Ineiigible Revision if the
surgical removal of one or more components of an ASR Implant was
necessary (albeit not in fact carried out) as a result of;

(i)
(ii)

(i)

Fracture of the femoral neck; or
Post-Operative Infection; or

Unrelated Trauma.
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Ineligible Revisions

An ASR Revision is an ‘Ineligible Revision” if it was performed in any of the
following circumstances;

Fracture of the femoral neck

The ASR Revision:

{a) was performed in respect of an ASR Resurfacing; and

{b) occurred earlier than six months after the ASR Implant was implanted; and

(c) was carried out as a result of a fracture of the Group Member's natural femoral
neck, unless there is evidence that the fracture was caused by an adverse

reaction to metal debris.

Post-Operative Infection

The ASR Revision:
{a) occurred earlier than 547 days after the ASR Implant was implanted; and

(b) was necessitated by Infection, unless the Group Member would have required
ASR Revision in the near term regardless of the periprosthetic joint infection.

Unrelated Trauma

The ASR Revision:

(a) was carried out as a result of a change in the alignment or fixation of one or
more components of the ASR Implant due to the appiication of a high
velocity external force in a sudden or unexpected manner; and

(b) the Group Member otherwise would not have needed to undergo ASR
Revision in the near term.

For the purpose of this clause, Unrelated Trauma is deemed to have occurred if

(c) radiological studies verify that there was a change in the position of any
component or ancillary parts of the ASR Impfant, or in its alignment or fixation;
and

(d) the Group Member's treating surgeon attributes the immediate cause of
revision to a traumatic event which resulted in that change in position,
alignment or fixation,

unless the Group Member would have required revision in the near term regardless
of the traumatic event. '

Clarification regarding future ASR Revisions

For the avoidance of doubt:
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the Settlement is intended to compensate Group Members who undergo ASR
Revision in the future, provided that those Group Members satisfy the
Eligibility Criteria; and

in clauses 5.1 and 5.3, the use of the present or past tense {in words such as
‘is eligible”, “underwent” or ‘was carried out’) applies equally 1o ASR
Revisions that occur in the future.

Clarification regarding bilateral ASR Implants

If a Group Member was impianted with bilateral ASR Implants (that is, an ASR
Implant was implanted in both the left hip and the right hip):

(a)

{c)

the Group Member is eligible 10 receive compensation if she or he underwent
AER Revision in respect of either or both of the ASR Implants, provided that
the Eligibility Criteria are salisfied in relation to at least one of the ASR
implants;

if a Group Member has undergone bilateral ASR Revision:

(i) the Group Member may elect to receive two Fast Track Resolutions; that
is, one Fast Track Resolution for each of his or her hips; or

(i) the Group Member may proceed to an assessmenl under clause 7 in
relation to both hips, in which case the fact of bilateral ASR Revision
must be taken into account for the purpose of assessing the Group
Member's compensation;

(iii) unless clause 5.5(c)(ii) applies, the Group Member may not elect to
receive a Fast Track Resolution in relation to one of his or her hips, and
proceed to an assessment under clause 7 in relation 1o the other hip;

if a Group Member with bilateral ASR implants has undergone unilateral ASR
Revision and is determined to be eligible to receive compensation in respect
of that ASR Revision:

(i) the Group Member in consuitation with the Administrators may elect to
defer the assessment of their compensation pursuant to clauses 6 or 7
for a reasonable period of time in order to assess whether ASR Revision
may be needed in respect of his or her other hip, and clause 5.5(b) will
apply if the Group Member undergoes a second ASR Revision before
his or her compensation is assessed; and

(i)  if the Group Member:

A.  does not defer their compensation assessment for his or her first
ASR Revision; and

B.  after having been paid compensation for the first ASR Revision,
undergoes a second ASR Revision in respect of his or her other
hip; and

C. s later found to be eligible in respect of the second ASR Revision:

then:
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D. in relation to the second ASR Revision, the Group Member may
either elect to receive a Fast Track Resolution or proceed to an
assessment of compensation under clause 7, regardless of how
the Group Member's compensation was assessed for the first ASR
Revision; and

E. if the Group Member proceeds to an assessment of compensation
under clause 7 for the second ASR Revision, the Group Member's
compensation for the second ASR Revision must take into account
the compensation already paid to the Group Member for the first
ASR Revision.

Process for determining eligibility

The Administrators will assess and determine the eligibility of a Group Member
pursuant {o clause 6.1 in accordance with the following provisions:

(a)

(b)

(c)

(e)

the Administrators will check whether or not the Group Member has filed an
opt out notice and, if so, will obtain a copy of the opt out notice;

the Administralors will provide to the Respondents an authority signed by the
Group Member and the Respondents will within 14 days provide confirmation
as to whelher or not clause 5.1(e)(ii) applies to the Group Member;

the Administrators will obtain copies of the Group Member’s contemporaneous
medical records that are relevant to an assessment of the Eligibility Criteria;

in order to minimise Administration Costs associated with the requirements of
this clause, the Administrators:

(i} will seek to rely only on contemporaneous medical records for the
purpose of assessing the Eligibility Criteria that relate to a Group
Member’s medical history; and

(i)  may only seek clarification from the Group Member's treating doctorfs if
the contemporaneous medical records are ambiguous as to the
applicability of any of the Eligibility Criteria; for example it is unclear
whether or not a Group Member would have needed ASR Revision in
the near term regardless of Unrelated Trauma or Post-Operative
infection;

(i) must not obtain a report or other evidence from a doctor who is not a
Group Member's treating doctor, unless the Group Member's treating
doctor is deceased or unwilling to provide clarification in accordance with

clause {ii);

the Administrators will prepare an “Eligibility Book” which consists of the
materials and information obtained pursuant to this clause for the purpose of
assessing whether or not the Group Member satisfies the Eligibility Criteria:

a Senior Lawyer employed by one of the Administrators will review the Group
Member’s Eligibility Book and will make a determination as to whether or not
the Group Member satisfies the Eligibility Criteria.
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Additional provisions regarding the process for determining eligibility of
Deemed ASR Revisions

If a Group Member claims to have had a Deemed ASR Revision, the Administrators
may do either or both of the following at any time before assessing and determining
the eligibility of the Group Member:

(a} request the Group Member, at her or his own expense, fo provide copies of
relevant contemporaneous medical records to the Administrators so that they
can ascertain whether there are reasonable prospects that the Group Member
will satisfy the Eligibility Criteria for the definition of a Deemed ASR Revision:
andfor

(b) request the Group Member to pay to the Administrators a bond for the cosis of
the Administrators obtaining contemporaneous medical records and/or a
report from a doclor or doctors, with such bond to be returned to the Group
Member if she or he is assessed as eligible to receive compensation,

and where the Administrators make a request pursuant to this clause:

(c) if the Group Member fails to comply with the request, the Administrators may
decline to assess and determine the eligibility of the Group Member until such
time as the Group Member complies with the Administrators’ request; or

(d) if the Group Member fais to comply with repeated requesis by the
Administrators, the Administrators may exercise their discretion in clause

11.4(b).
Notification of Group Members regarding their eligibility or otherwise

After a determination is made as to whether or not a Group Member is eligible to
receive compensation, the Administrators will promptly send to the Group Member a
“Notice of Eligibility” in which the Administrators:

(a) state whether or not the Group Member has been assessed as eligible to
receive compensation under the Settlement Scheme; ‘

(b} if the Group Member was assessed as eligible to receive compensation,
provide information to the Group Member in relation to their rights to receive a
Fast Track Resolution under clause 6 or alternatively proceed to an
assessment of compensation under clause 7, including information that will
assist the Group Member to make a decision as to whether or not to accept
the Fast Track Resolution; and

{c) if the Group Member was assessed as ineligible to receive compensation,
provide information to the Group Member in relation to their rights to seek a
Review under clause 2 below.

Clarification regarding steps required to be taken where a Group Member
opted out or has otherwise resolved their claim

For the avoidance of doubt, if and when the Administrators obtain information
pursuant to clauses 5.6(a) and/or 5.6(b) which demonstrates that a Group Member
is not eligible on the basis of clause 5.1(e), the Administrators:
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(a) are not obligated to obtain any further information or materials for the purpose
of assessing and determining whether the Group Member satisfies the other
Eligibility Criteria; and

(b) may proceed to make a determination pursuant to clause 5.6(f) on the basis of
the limited information obtained pursuant to clauses 5.6(a) and/or 5.6(b).

Fasi Track Resolution

6.1

6.2

6.3

6.4

6.5

Application of this clause

This clause & applies only to those Group Members who have been assessed as
eligible pursuant to clause 5. :

Fast Track Resolution
A “Fast Track Resolution” is a single, standardised, lump sum payment of $55,000.

The payment of the Fast Track Resolution does not affect the Group Member's
rights to have their Residual Liens paid from the Settlement Sum in accordance with
clause 8, in addition fo the Fast Track Resclution. Otherwise, the Fast Track
Resolution is paid in full and final satisfaction of the Group Member’s claim.

Note: The intent of the Fast Track Resolution is that the standardised sum is
available on an expedited basis. It includes no allowance for economic loss, It may
not be suitable for Group Members whose ASR Revision caused a serious
permanent disability or any significant loss of wages or income.

Election to receive a Fast Track Resolution

Within 42 days after the Administrator sends a Notice of Eligibility to a Group
Member, an eligible Group Member may elect to receive a Fast Track Resolution by
giving written notice to the Administrators. .

Failure to make an election to receive a Fast Track Resolution

If a Group Member does not give written notice to the Administrators within 42 days
as required by clause 6.3, the Group Member will be deemed to have declined the
Fast Track Resolution.

Discretion to accept late notification of an election to receive a Fast Track
Resolution -

The Administrators may in their absolute discretion accept late notification of an
election by a Group Member to receive a Fast Track Resolution, subject o the
foliowing:

(a) 8 late election must not be accepted by the Administrators after a Group
Member's Claim Book has been referred to an Assessor: and ,

(b) if a late election is accepted by the Administrators after they (or their
delegates) have commenced preparing a Group Member's Claim Book, the
Adminisirators may in their absclute discretion reduce the Group Member's

Amended Settement Scheme




6.6

6.7

6.8

106

Fast Track Resolution in order to take into account any Administration Costs
that have been incurred in preparing the Claim Book, including:

(i}  professional fees in an amount ho more than $5,000; and
{iiy disbursements.
Claims by the estates of deceased Group Members

The following provisions apply to claims by the eslales of deceased Group
Members:

(a) a claim may be made by the estate of a deceased Group Member;

(b) the estate must elect to receive a Fast Track Resolution, discounted to
© $40,000 in full and final satisfaction of the estate’s claim for all heads of
damages (subject to the resolution of Liens pursuant to clause 8); and

(¢) the estate is not entitied to proceed to an assessment under clause 7;
Consequences of electing to receive a Fast Track Resolution
If @ Group Member elects to receive a Fast Track Resolution:

(@) as soon as practicable after receiving notice from the Group Member, the
Administrators will:

(i) send to the Group Member a “Notice of Fast Track Assessment’
confirming the Group Member's entitlement 1o receive the Fast Track
Resclution;

(i) take steps to determine and resolve the Group Member's Liens in
accordance with clause 8;

(b) the Group Member will be paid as soon as possible after the resolution of his
ot her Liens pursuant to clause 8;

(¢) the Group Member will be:

(i)  entitied to the benefit of their claim being proportionately grossed up in
the event that there are surpius funds, as described in clause 10.7(a);
and

(i)  immune from any proportionate reduction of their claim, as described in
clause 10.7(b).

Consequences of declining to receive a Fast Track Resolution
If a Group Member declines to receive a Fast Track Resolution:

@) the Group Member's compensation entitements will be assessed and
determined in accordance with clause 7;

(b) subject to clause 7.2(c), the Group Member faces a risk of receiving less
compensation than the Fast Track Resolution;
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(c) the Group Member faces a risk of a proportionate reduction of their Assessed
Compensation Amount pursuant to clause 10.7(b); and

(d) payment is likely to take longer than if the Group Member elected fo receive a
Fast Track Resolution. -

Discretion to accept late notification to withdraw election to receive a Fast
Track Resolution '

If a Group Member:

(a) has elected to receive a Fast Track Resolution pursuant to clause 6.3: and

(b) subsequently notifies the Administrators that they wish to withdraw the
election to receive a Fast Track Resolution

the Administrators fnag in_their absolute discrétionaccegt this_late notification to
withdraw the election to recei\_r'e a Fast Track Resolution. subject to clause 6.10.

Circumstances where late notification to withdraw election to receive a Fast
Track Resolution must not be accepted

If the Administrators have:

(a) resolved all Liens in relation to the Group Member's claim; or
(b) paid the Group Member the Fast Track Resolution,

the Administrators must not accept the late notification to withdraw the election to

receive the Fast Track Resolution pursuant fo clause 6.9,

Assessment of compensation

71

7.2

Application of this clause

This clause 7 applies only to those Group Members who:

(a) have been assessed as eligible pursuant to clause 5: and

(b) declined to receive a Fast Track Resolution pursuant to clauss 6.
Legal principles for the assessment of claims |
Group Members’ claims will be assessed and determined:

(@} according to the provisions and principles in Part VIB of the CAC Act, as in
force at 1 May 2016; and

(b) on the basis that the Group Member is only entitlied to compensation for loss
or damage that was caused by their ASR Revision or the circumstances
requiring ASR Revision,

except that:
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subject to the overriding operation of clause 10.7(b), a Group Member's non-
economic loss must be assessed as no less than $40,000,

7.3 Process for determining Group Members’ claims

The Administrators will assess and determine Group Members’ claims according to
the following procedure:

(a)

(b}
(c)

(d)

(e)

(f)

the Administrators will appoint a number of Assessors to a “Panel” for the
purpose of assessing and determining Group Members' ciaims:

the Administrators will prepare "Claim Books” in accordance with clause 7.4;

the Administrators will allocate a Group Member's Claim Book to an Assessor
who is randomly selected from the Panel;

if, after reviewing the Group Member's Claim Book, the Assessor considers
that additional information or materials are needed in order to complete the
assessment, the Assessor will inform the Administrators, who will:

(i)  work cooperatively with the Assessor in order to address the issues
raised by the Assessor; and

(i) to the extent that it is necessary, supplement the Group Member's Claim
Bocok;

the Assessor may also chocse to confer with the Group Member or their
personal or other representative;

the Assessor will then;

(i) make a determination as to the amount of compensation that the Group
Member is assessed as being entitled to receive pursuant fo this
Settlement Scheme; and

(i) prepare and provide to the Administrators a brief statement of reasons
for the Assessor's determination, including details of the amounts
assessed under all heads of damages;

after receiving an Assessor's determination and statement of reasons, the
Administrators will promptly send to the Group Member a "Notice of
Assessment” in which the Administrators:

(i) provide information to the Group Member about the determination of
their entiflements under this Settlement Scheme;

(i) enclose a copy of the Assessor's statement of reasons; and

(i) provide information to the Group Member in relation to their right 1o seek
a Review under clause 9.

7.4 Preparation of Claim Book

For each eligible Group Member, the Administrators will prepare a “Ciaim Book”
comprising information and materials that will enable an assessment of the Group
Member's compensable loss or damage, and for the purpose of preparing the Claim
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Book the Administrators will obtain the following insofar as it is relevant and
applicable to the Group Member's losses:

(a}

instructions and information from the Group Member;

information from any other person such as a family member or friend of the
Group Member; '

contemporaneous medical records, to the extert that those records have not
already been obtained pursuant to clause 5.6(c);

tax returns and other tax, accounting or financial documents:

employment records or other information from the Group Member's
employer/s;

invoices regarding any treatment or other expenses incurred by the Group
Member;

subject to clause 7.7, information or records held by the Respondents as to
the details of any payments made to the Group Member pursuant to the ASR
Reimbursement Programme;

subject to clauses 7.5 and 7.6, reports from:

(i) a treating doctor;

(i) an ‘Independent Expert”, being a medical expert (such as an
orthopaedic surgeon or rehabilitation physician) or allied health expert

(such as an occupational therapist or physiotherapist); or

(i} aforensic accounting expert.

Restrictions on reports to be obtained for a Group Member’s Claim Book

In order to minimise Administration Costs associated with the requirements of this
clause:

(a)

(b)

(c)

(d)

the Administrators must only obtain a report from a treating doctor or
Independent Expert if it would otherwise be impossible to reliably assess the
Group Member's josses under any particular head of damages;

where possible, the Administrators must seek to obtain a report from a treating
doctor rather than an Independent Expert; for example, a report may be
obtained from an Independent Expert if the Group Member’s treating doctor is
deceased or unwilling to provide a report, or the freating doctor does not have
the relevant expertise to provide a report that addresses the issues raised by
the Administrators:

unltess it is required in exceptional circumstances, the Administrators must not
obtain more than one medical report (whether from a treating doctor or
Independent Expert) in relation to a Group Member;

the Administrators will only obtain a report from a forensic accounting expert If
it would otherwise be impossible to reliably assess the Group Member's

economic loss,
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however the restrictions in this clause do not apply to the Applicants to the extent
that reports or other evidence from treating doclors, Independent Experts or forensic
accountants have already been prepared for the purpose of the ASR Class Action.

7.6 Engagement of independent Experts and forensic accounting experts

For the purpose of clauses 7.4(h) and to the extent that it is necessary and

appropriate to obtain a report from an Independent Expert or a forensic accounting

expert;

(a) the Administrators may establish a list of one or more approved experts in one
or mare areas of expertise;

(b} tothe extent that the Administrators have established such a list of approved
experts, those approved experts must be engaged in preference to other
experts, except in exceptional circumstances. -

7.7 Cooperation of the Respondents

In order to enable the Administrators to give effect to clause 7.4(g), upon receipt of

an authority signed by a Group Member the Respondents will provide (or will instruct

Crawford to provide) details held by the Respondents or Crawford of any payments

made to the Group Member pursuant to the ASR Reimbursement Programme.

7.8 Constitution of the Panel

For the purpose of ensuring the efficient and expeditious processing and resolution

of claims, the Administrators may at any time:

(a) appoint additional Assessors to the Panel for the purpose of clause 7.3(a); or

(b) remove an Assessor from the Panel if he or she becomes unavailable or
otherwise fails to carry out assessments pursuant to clause 7.3(F) in a
reasonably timely manner.

7.9 Role of Assessors

Assessors appointed to the Panel:

(@) will act as independent arbitrators and not as counsel briefed to act for any
individual Group Members or the Administrators;

(b) have the same immunities from suit as attach to the office of a judge of the
Supreme Court of NSW. :

8. Liens

8.1 Application of this clause
This clause 8 applies only to those Group Members who have been assessed as
eligible pursuant to clause 5.

8.2 Responsibility for and resolution of Assumed Liens
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The Respondents will be responsible for the negotiation and resolution of Assumed
Liens asserted by Qualified Lienholders that are identified by the Group Member in
accordance with clause 8.4, and in doing so the Respondents will take all
reasonable steps to ensure that there is no reasonably avoidable delay and that
Assumed Liens are resolved expeditiously.

Responsibility for and resolution of Residual Liens

Ali Residual Liens which are not the responsibility of the Respondents under clause
8.2 will be the responsibility of the respective Group Members affected by any such
Residual Liens and (subject to the other requirements of this clause 8) will be paid
from the Settlement Sum.

Identification and notification of Liens and cooperation of Group Members

As soon as is practicable and appropriate after & Group Member has elected to
receive a Fast Track Resolution or the time specified in clause 6.3 for making such
an election has lapsed, the Administrators will assist the Group Member:

(a) to identify all Qualified Lienholders that have paid for or asserted an Assumed
Lien and the Administrator and Group Member will:

{i} provide to the Respondents as soon as reasonably practicable refevant
documents and/or information concerning Assumed Liens, including but
not limited to any decuments required for the Respondents to consider
their position on payment of a Lien relating to the Group Member;

(i} provide all reasonable co-operation to the Respondents in resolving
Assumed Liens;

(it}  notify the Respondents of proposed payments to a Group Member which
may trigger payment of a Lien; and

(b) toidentify:

(i)  all Other Lienholders that have paid for or asserted a Residual Lien;
and/or

(i)  whether any repayment may need to be made to Centrelink pursuant to
the Social Security Act 1991 (Cth).

Application of the BPA
If a iien is asserted by Medicare:

(@) the BPA will be applicable to the payment to each Group Member under the
Setilement Scheme;

(b) the Administrators and Respondents will cooperate in relation to any
necessary amendments or transition of the BPA for the BPA to apply to the
Settlement Scheme.
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Cooperation of the Respondents

The Respondents will provide all reasonable co-operation to Group Members and/or
the Administrators where the Respondents’ negotiation and resolution of Assumed
Liens is likely to:

(a) impact on a Group Member’s ongoing rights or entitlements under a statutory
or other scheme;

(b} give rise to Residual Liens which a Group Member is obligated to pay.

Final payment to Group Members

No final payment is to be made to a Group Member under the Settlement Scheme
until the earlier of the following:

(a) 28 days after the amount of the Group Member's Assumed Liens have been
determined and notified to the Respondents; or

(b} the Group Member's Assumed Liens have been resolved,

and further, no final payment is to be made to a Group Member under the
Settlement Scheme until after the following:

{c) any necessary statutory clearances (for example under the Sociaf Security Act
16891 (Cth)) have been obtained; and

(d) to the extent that it is required by statute or contract, Residual Liens have

been resolved and-paid.

Other provisions regarding Assumed Liens
For the purpose of this clause 8:

(@) nothing in this Settlement Scheme is intended to create a right of
reimbursement where none would otherwise exist under applicable law;

(b) the amount of compensation payable to a Group Member is not controlling on
the amount to be paid for any Assumed Lien for which the Respondents are
responsible under this Settlement Scheme.

Lien Disputes
If:

(@) the Respondents and a Group Member (or the Administrators on behalf of a
Group Member) are unable to resolve a Lien Dispute relating to that Group
Member; or

(b) the Administrators, the Applicants, a Group Member or the Respondents
unreasonably delay the resolution of an Assumed Lien,

then:

(c) within ten (10) Business Days of an impasse being reached or there being
unreasonable delay, the Administrators or the Respondents will refer the Lien
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Dispute for determination by an independent barrister who is appointed by
agreement between the Respondents and the Administrators;

(d) a determination by an independent barrister is final and binding on the
Respondents, the Group Member and the Administrators except as to an error
of law;

(e} the independent barrister's costs will be paid by either the Respondents or the
Administrators, depending on whether the determination is, on balance,
against the interests of the Respondents or the Group Member.

Group Members indemnify the Respohdents for Residual Liens

Each Group Member indemnifies and holds harmless the Released Parties (as
defined in clause 1.1 of the Deed) from and against any and all damages, losses,
costs {including, but not limited to, court costs), expenses (including legal fees and
expenses), fines, penalties or liabilities incurred or suffered by, or imposed on, any
Released Party in connection with, arising out of or resulting from:

(@) any claim made or asserted at any time against the Respondents, or any other
Released Party with respect to any payment made to such Group Member (or
the right to receive any such payment under the Settlement Scheme) by any
person at any time holding or asserting any Residual Liens, and/or

(b) the failure to properly provide notifications or information in relation to Liens as
required by this Deed.

Group Members indemnify the Administrators

If a Group Member has a legal obiigation by reason of receiving compensation
pursuant to this Settlement Scheme, whether under staluie or contract or otherwise
to any agency, compensation payer or insurer, to pay or repay a sum from their
compensation payment, the Group Member indemnifies and hoilds harmiess the
Administrators {and/or their delegates) from and against any claim associated with
that legal obligation.

Review of determinations

N

8.2

Right to seek a Review

A Group Member has the right to seek a "Review’ of any of the following
determinations:

{(a) a determination under clause 5 that the Group Member is not eligibie to
receive compensation (Eligibility Review);

(b) a determination under clause 7 regarding the amount of compensation
(Compensation Review).

Process for seeking a Review

If 2 Group Member wishes to seek a Review, she or he must do so:
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{a) by giving written notice to the Administrators no later than 28 days after the
Administrators sent a Notice of Eligibility or Notice of Assessment (as
applicable) to the Group Member; and

{b) such notice must state with precision the components of the assessment
which the Group Member disputes and the reasons why the Group Member
disputes those components of the assessment.

Failure to seek a Review

If a Group Member does not give written notice to the Administrators within 28 days
as required by clause 9.2, the Group Member will be deemed to have accepted their
Notice of Eligibility or Notice of Assessment (as the case may be).

Payment of a bond for Reviews

Subject to clause 13.3, where a Group Member seeks a Review, the Administrators
may, in their absolute discretion:

(a) require that the Group Member pay to the Administrators a bond not
exceeding $1,000 for the costs of the Review; and

(b) if the Group Member fails to pay the bond within 14 days of receiving such a
request from the Administrators, treat the Group Member's request for a
Review as void and as having no effect.

Process for Reviews

The Administrators will assess and determine Reviews according to the following
procedure:

(a) the Administrators will engage a Review Assessor;
(b) the Administrators will provide the following materials to the Review Assessor:

(i) the Group Member's written notice by which he or she requested the
Review; and

(i) either of the following, depending on the nature of the Review that is
sought by a Group Member:

A.  Eligibility Book and Notice of Eligibility; or

B. Claim Book and Notice of Assessment (including the Reviewer's
statement of reasons),

{c) save in exceptional circumstances, the Review Assessors must not consider
any new evidence or additional materials that are not already included in the
materials referred to in clause 9.5(b);

{d) the Review Assessor will then:

(i) In an Eligibility Review, make a determination as to whether the
Administrators made an error in applying the Eligibility Criteria;
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(il in a Compensation Review, make a determination as to the amount of
compensation that the Group Member is assessed as being entitled
receive pursuant to this Settlement Scheme, and in doing so the Review

Assessor must only;

A.  consider the issues in relation to which the Group Member seeks a
Review; and

B.  determine whether the Assessor made an error in applying the
principles in clause 7.2; and

(i} in reiation to either type of Review, prepare and provide to the
Administrators a brief statement of reasons for the Review Assessor's
determination and, if relevant, include details of the amounts assessed
under all relevant heads of damages;

(e) in carrying out a Compensation Review, a Review Assessor may determine
that:

{iy the Group Member is entifled to more compensation than was initiaily
assessed; or

(i) the Group Member is entitled to less compensation than was initially
assessed (subject to clause 7.2(c));

(f)  after receiving a Review Assessor's determination and statement of reasons,
the Administrators will promptly send to the Group Member a “Notice of
Review” in which the Administrators:

(i)  provide information to the Group Member about the determination of
their Review and the impact of that determination on the Group
Member’s entitlements under this Settlement Scheme; and

(i)  enclose a copy of the Review Assessor's statement of reasons.
Determinations of Review Assessors are final and binding
A determination of a Review Assessor is final and binding on the Administrators and
the Group Member whao sought the Review, and neither the Administrators nor the
Group Member is entitled to appeal to the Court or any other court or tribunal in

relation to any asserted error of jurisdiction, fact or law arising from the Review
Assessor's determination.

Role of Review Assessors
Review Assessors engaged by the Administrators:

(a) will act as independent arbitrators and not as counsel briefed to act for any
individual Group Members or the Administrators;

(b) have the same immunities from sult as attach to the office of a judge of the
Supreme Court of NSW.
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Management of the Settlement Sum and payments to Group
Members

101

10.2

10.3

10.4

Settlement Sum is held by the Administrators on trust

Upon the Approval Order being made and the Respondents paying the Settiement
Sum into the Settlement Account pursuant to clause 3.1 of the Deed, and subject to
the terms of the Deed and any applicable statutory requirements, the Administrator
will hold the money standing from time to time in the Settlement Account on trust for

Group Members.
Investment of the Settlement Sum

Pending the distribution of the Settlement Sum, the Administrators are to hold the
Settlement Sum in one or more interest bearing bank accounts or term deposit
accounts unless:

(a) it would be in the interests of Group Members to hold some or all the extant
balance of the Settlement Sum in one or more nor-interest bearing bank

accounts; ar

(b) for the purpose of facilitating and implementing this Settlement Scheme, it is
otherwise appropriate to hold some or all the extant balance of the Settlement
Sum in one or more non-interest bearing bank accounts.

Management of the Settlement Sum

Subject to clauses 10.4 and 10.7, the Administrators will take all reasonable steps to
ensure that the Settlement Sum and payments to Group Members are managed in

such a way that:

(a) there are sufficient funds to make compensation payments to all Group
Members who are assessed as being eligible to receive compensation:;

(b) other than Group Members who elect to receive the Fast Track Resolution, all
Group Members receive approximately the same proportion or percentage of
their Assessed Compensation Amounts.

Payments to Group Members
In order enable compliance with clause 10.3, the Administrators may:
(a) make payments of Fast Track Resolutions at any time, subject to clause 8:

(b) subject to clause 8, make payments to individual Group Members in
instalments, with a portion of Assessed Compensation Amounts to be withheld
pending the assessment of additional Group Members, and those Assessed
Compensation Amounts liable to be adjusted in light of such additional
assassments; and

{¢) make payments to tranches of Group Members over time, provided that at
least 100 306-Group Members have had their compensation assessed before
the first tranche may be paid,
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and for the purpose of this clause the Administrators will take advice from actuarial
experts in determining the appropriate level of compensation to be paid to Group
Members at various times during the administration of the Settlement Scheme,
taking into account:

{(d) the number of Fast Track Resolutions that have been paid as at the relevant
time;

(e) the number of Group Members for whom assessments have been completed
as at the relevant time and the aggregate of Assessed Compensation
Amounts for those Group Members; and

(f) any other matters that the actuarial experts consider to be relevant.

Payments to the Applicants

Clause 10.4(c) does not apply to the Applicants, to whom the Administrators may
pay an initial instalment not exceeding one third of their Assessed Compensation
Amounts as soon as is practicabie after their claims have been assessed, subject to

clause 8.

Note: The intent of this clause is to enable expeditious partial payment to the
Applicants. The rationale for this clause is that the Applicants’ Claim Books may, as
a result of the preparation of evidence for irial, be finalised earlier than the Claim
Books of any Group Members and, as a result, there is no utility in deferring partial
payment to the Applicants until at least 100 300 Group Members have had their
compensation assessed.

Final compensation payments

The Administrators may make final compensation payments to one or more
tranches of Group Members even if not all Group Members' claims have been finally
determined, provided that the Administrators;

() take advice from actuarial experts regarding the following:

(i) whether a sufficient number of Group Members’ claims has been
assessed so as to enable a reasonably reliable final payment
percentage to be determined; -

(i) the final payment percentage that is reasonable and appropriate in the
circumstances;

(i) the amount of funds that should be retained in the Settlement Account
so that sufficient funds are available to pay compensation to Group
Members whose claims have not yet been finalised; and

(b) obtain the Court's approval of the proposed final payments to the tranche of
Group Members.

Adjustments to compensation payments

The following adjustments may be made by the Administrators to the Assessed
Compensation Amounts and Fast Track Resolutions:
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(a) if the aggregate of Assessed Compensation Amounts and Fast Track
Payments is (or is anticipated to be) less than the net amount avaiiable for
distribution o Group Members, the Assessed Compensation Amounts and
Fast Track Payments may be proportionately grossed up and if necessary
additional payments may be made to Group Members;

(b} if the aggregate of Assessed Compensation Amounts is {or is anticipated to
be) greater than the net amount available for distribution to Group Members
(after excluding the aggregate of Fast Track Payments), the Assessed
Compensation Amounts (but not Fast Track Resolutions) may be
proportionately reduced.

10.8 Interim payments
The Administrators may in their absolute discretion make an interim payment {0 a
Group Member, provided that the payment:
(@) must not exceed $20,000;
(b) may only be made after the Group Member has been assessed as eligible to
receive compensation and either:
(i)  the Group Member is suffering financial hardship pending finalisation of
their claim; or
(i)  more than 12 months have passed since a Notice of Eligibility was sent
to the Group Member.
11.  Rights and obligations of Group Members
11.1 Election not to recover
Within 21 days after receiving a Notice of Assessment or a Notice of Review
Assessment, a Group Member may by written notice inform the Administrators that
he or she elects not to receive compensation under one or more heads of damages,
and if the Group Member makes such an election their Assessed Compensation
Amount will be reduced accordingly.
11.2  Cooperation of Group Members

Each Group Member must cooperate with the Adminisirators and take all steps that
she or he is required to take pursuant to this Settlement Scheme and/or that are
reasonably requested or directed by the Administrators, including:

(a) providing instructions, information, documents or other materiais;
(b} providing authorities or permissions;

(¢) attending and participating in meetings or telephone conferences with the
Administrators or any other person {such as an Independent Expert, Assessor
or Review Assessor);

(d) promptly informing the Administrators of any change in their contact details;
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(e} executing documents,
and each Group Member must do so:

(f)  complying to the best of the Group Member’s ability with the substance and
not merely the form of the requirement, request or direction; and

(9) by the date or within the timeframe specified in the requirement, request or
direction.

Obligation regarding honesty

In fuifitting the obligation in clause 11.2, each Group Member must act honestly and
must take all reasonable steps to ensure that any of her or his agents or
representatives likewise act honestiy.

Failure to comply

it a Group Member fails to comply with their obligations in clauses 11,2 or 11.3, the
Administrators may, in their absolute discretion:

(a) decline to accept the Group Member’s registration or claim;

(b) determine that the Group Member is not eligible to receive compensation
pursuant to this Settlement Scheme;

(c) apply a discount to the amount of compensation that the Group Member would
otherwise be entitled to receive; or

(d) determine that the Group Member's compensation is nil ($0),

and if the Administrators exercise th'eir. discretion pursuant to this clause, the
Administrators will promptly notify the Group Member.,

Application to the Court

If the Administrators exercise thelr discretion in clause 11.4 adversely to the
interests of a Group Member, the Group Member may (at their own cost) apply to
the Court for relief.

Disclosure to agencies and other organisations

Group Members acknowledge and agree that the Administrators may, if required by
statute or contract, disclose their personal information, details of their claim or other
documents and materials to an agency or other organisation including Centrelink,
Medicare, a private health insurer, a worker's compensation authority or the
Australian Taxation Office.
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Persons under a disability

12.1

12.2

13.

Application of this clause

This clause applies if a Group Member is a “person under a legal incapacity” within
the meaning of the Federal Courf Rules 2011,

Process for claims requiring approval by the Court

The following procedure applies where a Group Member's claim requires approval
by the Court:

(a) ifany entitlement to compensation is subject to approval by the Court pursuant
to ruies 7.11 or 8.70 of the Federal Court Rules 2011, the Administrators will
at the earliest opportunity jein in supporting the Group Member’s “litigation
representative” or “interested persen” to seek appropriate orders for approval
of the relevant compensation payment;

{(b) ifthe Court does not approve the payment to the Group Member, the claim will
be refered back to the Administrators for further assessment and
determination, and the Administrators wilf again join in seeking appropriate
orders for approval at the earliest opportunity after the claim has been
reassessed.

Costs
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Payment of Administration Costs
Subject to the other provisions of this clause 13, Administration Costs are to be paid:
{a) tothe Administrators on a “solicitor and own client” basis;

(b) from the Settlement Sum, including any interest eamed on the Setilement
Sum after it is paid by the Respondents pursuant fo clause 3.1 of the Deed:;

{c) in such amounts as are approved by the Court from fime to-time during the
implementation of this Settlement Scheme: and

(d) atthe following rates or at such other rates as are approved by the Court from

time to time:

Role ‘ Hourly rate (excluding GST)
Principal or Partner $790

Special Counsel $720

Senior Associate $610

Associate : - 3540

Lawyer $440
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Role Hourly rate {excluding GST)
Graduate Lawyer / Trainee Lawyer / $350

Articled Clerk

Paralegal / Legal Clerk / Law Clerk $320

Litigation Technology Consultant $240

Costs of preparing Eligibility Books and Claim Books

The following work by the Administrators {or their delegates) must only be paid at
the following fixed amounts for professional fees (not including disbursements),
regardless of the amount of work that was actually done, or at such other fixed
amounts as are approved by the Court fram time to time during the implementation
of this Settlement Scheme:

Work ' Amount {excluding GST)

Preparation of an Eligibility Book for a $1,000
Group Member pursuant fo clause 5.8

if a Group Member elects to accept a $500
Fast Track Resolution, consulting with

the Group Member regarding their

decision whether to accept the Fast

Track Resolution

Preparation of a Claim Book for a Group  $5,000
Member pursuant to clause 7.4

Resolution of Liens pursuant to clause 8  $1,000
Fees charged by Assessors and Review Assessors

Subject to clause 13.4 in the case of a Review Assessor, the reasonable fees that
are negotiated or agreed between the Administrators and an Assessor or Review
Assessor are Administration Costs.

Costs of Reviews
The following provisions apply in relation to the costs of a Review:
Eligibility Review
(a) if a Group Member succeeds in an Eligibility Review:
(i) the costs of the Review will be Administration Costs; and

(i) any bond paid by the Group Member will be retumed to the Group
Member;

{b} if a Group Member fails in an Eligibility Review:
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(i)  the Group Member is liable to pay costs up to $1,500 and the balance (if
any) of the costs of the Review will be Administration Costs; and

(i) the Administrators will apply any bond paid by the Group Member to the
part-payment of the Review costs payable by the Group Member.

Compensation Review

(c) if a Group Member succeeds in a Compensation Review and the amount
assessed by the Review Assessor is greater than 110% of the amount initially
assessed by the Assessor;

(i)  the costs of the Review will be Administration Costs: and

(i) any bond paid by the Group Member will be returned to the Group
Member;

{(d) if a Group Member fails in a Compensation Review or the Group Member
succeeds in circumstances where the amount assessed by the Review
Assessor is less than 110% of the amount initially asséssed by the Assessor:

(1)  the Group Member is liable to pay costs up to $3,000 and the balance (if
any) of the costs of the Review wiil be Administration Costs; and

(i)  the Administrators will first apply any bond paid by the Group Member to
the part-payment of the Review costs payable by the Group Member,
and will then deduct the balance from the compensation payabie to the
Group Member.

13.5 Costs of lawyers other than the Administrators (or their delegates)

Nothing in this Settlement Scheme prevents a Group Member from retaining or
seeking advice from a lawyer who is not performing the role of Administrators (which
for the purpose of this dause includes DBH and LAM), except that:

(a) the Group Member does so at his or her own cost; and
(b} the Group Member's lawyer is not entitled to recover any legal costs from the
Administrators and any such legal costs must not be treated as Administration

Costs unless the Administrators made a written request that the Group
Member’s lawyer carry out the legal work in question.

14.  Supervision by the Court

14.1 Supervision by the Court
Where the Administrators consider that:

(a) the procedures fo be followed in impiementing this Settlement Scheme are in
doubt or uncertain; or

(b} itis appropriate for the Court to give directions regarding an issue concerning
the implementation or administration of this Settlement Scheme,
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the Administrators may approach the Court for directions, and in doing so the
Administrators are not obligated to notify any of the Group Members.
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Schedule - Dictionary

Term

Act

Administration Costs

Administrators

Applicants

Approval Order

ASR Claim

ASR Class Action
ASR Compensation

Programme

ASR Implants

ASR Reimbursement

Programme

ASR Revision

Amended Settlernent Scheme

Meaning
The Federal Court of Australia Act 1976 (Cth)

The legal costs and disbursements incurred by the Applicants,
Maurice Blackburn and/or Shine (or their delegates or agents)
in drafting, preparing, negotiating, implementing, facilitating,
giving effect to, or applying for the Approval Order, this Deed,
the Setllement Scheme or the Settlement generally, and
calculated on a “solicitor and own client” basis

The administrators of this Settlement Scheme appointed
pursuant to clause 2.1

Stanford and Dunsmore, together and severally as the context
permits

An order by the Court approving the Settlement pursuant to
section 33V of the Act, as described in clause 6.2(b) of the
Deed :

Any claim, demand, action, suit, proceeding or liability of any
kind for damages, debi, restitution, account, equitable
compensation, injunctive relief, specific performance, costs,
interest or any other remedy in connection with, arising from or
related to the ASR Class Action or the matters, circumstances
or aliegations which are or were the subject of the ASR Class

Action

Proceeding NSD 213 of 2011 in the Court (Tammy Maree
Stanford and Jamie Dunsmore v DePuy International Lid and
Johnson & Johnson Medical Pty Ltd)

A program established by DePuy, on a “without admissions”
basis, for claims brought by eligible Australian patients for
compensation, administered by Crawford

The ASR Hip Resurfacing System (ASR Resurfacing) and the
ASR XL Acetabular System (ASR XL) (and any and all
component and ancillary parts) which were designed and
manufactured to be used in hip replacement surgery

The program established by DePuy on a “without admissions”
basis to reimburse patients for reasonable and customary
costs resulting from the product recall of the ASR Implants,
administered in Australia by Crawford

ASR Revision has the meaning given in clause 5.2




Term

Assessed Compensation
Amount

Assessor

Assumed Liens
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Meaning

The amount of compensation that was determined for a Group
Member under clause 7.3 or, if applicable, clause 9.5, subject
to any election made by the Group Member pursuant to clause
11.1

For the avoidance of doubt, Assessed Compensation Amount
does not encompass or refer to a Fast Track Resolution

A member of the Bar or a Senior Lawyer with substantial
experience in personal injury litigation, and may include one or
more Senior Lawyers who are employed by the Administrators
or either of them

Liens asserted by a Qualified Lienholder with respect to an
Eligible Claimant's payment under the Settlement Scheme
established by this Deed for the reimbursement or payment of:

(a) medical expenses associated with Covered Revisions
and Covered Re-Revisions, provided:

(i the Covered Revision or Covered Re-Revision
was performed as a result of advice or a
recommendation of an orthopaedic surgeon; and

(it) the medical expenses relate to either:

A. radiological investigations {including x-rays,
ultrasound scans, MRI scans or other
radiofogical investigations), pathology tests
{including metal ion testing) or consultations
with an orthopaedic surgeon in order to
determine whether revision surgery was
advisable, or

B. treatment (for the avoidance of doubt
including removail of an antibiotic spacer or
open reduction of a dislocation) that was
provided no later than one hundred and
eighty (180) days after the Covered
Revision; and

(b) medical expenses direclly associated with an ASR
implant that were incurred between 24 August 2010 and
the date of a Covered Revision.

Assumed Liens are deemed to include any amounts payable
to Medicare pursuant to the BPA.

Assumed Liens do not include Liens arising from medical care
provided to an Eligible Claimant after any determination that
payment will be made to the Eligible Claimant under the
Settlement Scheme.




Business Day

CAC Act

Ciaim Book
Compensation Review
Court

Covered Revision

Covered Re-Revision

Crawford

DBH
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Meaning

The “Bulk Payment Agreement’ which commenced on 30
March 2014 beiween the Commonwealth of Australia (as
represented by the Chief Executive Medicare of the
Department of Human Services) and JJM and DePuy, and
includes any transition of the agreement in accordance with
clauses 1.2(g)}, 4.6(a) and 4.6(b) of the Deed

A day on which banks are open for business in Sydney,
excluding a Saturday, Sunday or public holiday

The Competition and Consumer Act 2010 (Cth)

Claim Bock has the meaning given in clause 7.4
Compensation Review has the meaning given in clause 9.1
The Federal Court of Australia

A surgery subsequent to the Index Surgery to remove the cup
of an ASR XL or ASR Resurfacing and in which the following

criteria are met:

(a) the revision surgery must have occurred mere than 180
days following the Index Surgery but less than ten (10)
years after the index Surgery; and

(b) the revision surgery is not an Excluded Revision.

A surgery involving removal of the cup of a hip implant that
was implanted during either:

(a) a Covered Revision; or

{b) an earlier Covered Re-Revision that was performed after
a Covered Revision,

provided that the surgery:

{c) was not caused by Trauma;

(d) was directly associated with an ASR Implant; and.
(e} occurred:

(i) within 547 days of a Covered Revision or an
earlier Covered Re-Revision; and

(i) prior to the date of the Approval Order.
Crawford & Company (Australia) Ply Ltd

Duncan Basheer Hannon




DePuy

Eligibility Book
Eligibility Criteria
Eligibility Review

Excluded Revision

Fast Track Resolution

Group Members

Independent Expert
Index Surgery

Ineligible Revisions
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Meaning

The seitlement deed dated 31 March 2016 and executed by
the Applicants, Respondents, Maurice Blackburn, Shine,
Duncan Basheer Hannon and Lempriere Abbott McLeod

DePuy International Ltd

Eligibility Book has the meaning given in clause 5.6{e)
Eligibility Criteria has the meaning given in clause 5.1

Eligibility Review has the meaning given in clause 9.1

A revision of an ASR Implant in any of the following
circumstances:

{a) a surgery on the femoral side without revision of the cup
of the ASR XL or ASR Resurfacing;

(b) a revision that was caused by Trauma;
(c) a revisionthat
(i) was necessitated by Infection; and

(i) involved removal of the cup of an ASR Implant;
and

(i) took place between 181 and 547 days after an
ASR Index Surgery.

Fast Track Resolution has the meaning given in clause 6.1

Persons who had surgery performed on them in Australia in
order to implant one or both of the ASR Implants and, where
the context permits, includes Stanford and Dunsmore, but
does not include any Group Member who has opted out of the
ASR Class Action or is given leave to opt out of the ASR Class
Action

For the avoidance of doubt, Group Members include the Sub-
Group Members as defined in the Third Further Amended
Statement of Claim

Independent Expert has the meaning given in clause 7.4(h)ii)
The surgical implantation of the ASR XL or ASR Resurfacing.

Ineligible Revisions has the meaning given in clause 5.3




Term

Infection

JJM
LAM

Lien Disputes

Liens

Maurice Blackburn
Notice of Eligibility

Notice of Fast Track
Assessment

Notice of Assessment

Notice of Review

Other Lienholders

Panel
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Meaning

A periprosthetic  joint infection evidenced
contemporaneous medical records reflecting either:

by the

(&) asinus fract communicating with the prosthesis; or

(b) a pathogen is isolated by culture from two or more
separate tissue or fluid samples obiained from the
affected prosthetic joint prior to or during the Covered
Revision hospitalisation.

Johnson & Johnson Medical Pty Lid

Lempriere Abbott Mcl.eod

A dispute as to any of the following:

(a) whether aLien is an Assumed Lien;

{b) the amount of an Assumed Lien; or

(¢} whether a person or entity is a Qualified Lienholder.

Any lien, charge, security interest, subrogation right, third-party
interest or adverse claim of any nature whatsoever, in each
case whether statutory or otherwise

Maurice Blackburn Pty Ltd

Notice of Eligibility has the meaning given in clause 5.8

Notice of Fast Track Assessment has the meaning given in
clause 6.7{a)i)

Notice of Assessment has the meaning given in clause 7.3(g)

Notice of Review Assessment has the meaning given in clause
9.5(f)

Any person or entity asserting a Residual Lien

Panel has the meaning given in clause 7.3(a)




Term

Qualified Lienholders

Reimbursement
Payments

Released Parties

Residual Liens

Respondents

Review

Review Assessor

Senior Lawyer

Settlement
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Meaning
Any of the following:

(a} a private health insurer (as defined in the Private Health
Insurance Act 1987 (Cth)} in respect of amounts claimed
pursuant to an insurance policy or the rules of a health
fund;

(b) Medicare Australia in respect of amounts claimed under
the Health and Other Services (Compensation) Act 1995
(Cth); and/or

(c) the Department of Veteran's Affairs in respect of
amounts claimed under the Veteran's Entitlements Act

1986 (Cth).

For the avoidance of doubt, “Qualified Lienholders’ does not
include:

(d) any person or entity holding a Lien because of the
purchase or acquisition of debt, receivables, or the right
to collect accounts from a health care provider; or

(e) healthcare providers, workers compensation authorities
or insurers, or any other third party not specified in the
definition.

Proposed payments to Stanford and Dunsmore for
reimbursement of time and expenses that were expended by
them in prosecuting the ASR Class Action

Released Parties has the meaning given in clause 1.1 of the
Deed

in relation to any individual Eligible Claimant, the amount of
Liens asserted by Qualified Lienholders or other lienholders,
less the amount of Assumed Liens, if any.

DePuy and JJM (respectively the first and second respondents
in the ASR Class Action), together and severaily as the context
permits

Review has the meaning given in clause 9.1

A member of the Bar with more than 7 years’ experience as a
barrister in personal injury litigation who is appomted by the
Administrators pursuant to clause 9.5(a)

A solicitor with more than seven (7) years post-admission
experience

Settiement of the ASR Class Action in accordance with the
terms of this Deed, the Settlement Scheme and subject to any
Approval Crder




Term

Settlement Account

Settlement Scheme

Settlement Sum

Settlement Sum Interest

Shine

Trauma

$ or dollar

[End]

Amended Settlement Scheme
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Meaning

A bank account established by Maurice Blackburn for the
purpose of holding the Settlement Sum (or part of it) pending
or during the implementation of the Seitlement Scheme and
the Approval Order

This settlement scheme, including the rights and obligations
created by this scheme '

Two hundred and fifty million dollars ($250,000,000.00) plus
the Settiement Sum Interest

An amount representing simple interest that would have
accrued at an interest rate of 2.3% per annum on a sum of one
hundred million dollars ($100,000,000.00) for the period from
the date of execution of this Deed until the day before the
Settlement Sum is paid into the Settiement Account in
accordance with clause 3.1 of this Deed, but in any event for
no longer than a period of 150 days from the date of execution
of this Deed

Shine Lawyers Pty Lid

A change in the alignment or fixation of an ASR Implant
caused by the application of an external force in a sudden or
unexpected manner.

Trauma affecting an ASR Implant will be deemed to have
occurred if the contemporaneous medical records describe or
refer to the following:

(a) a change in the position of any compenent and ancillary
parts of the ASR Implant, or in its alignment or fixation,
is verified by radiological studies; and

(b} such change is described by the treating physician who
attributes the immediate medical cause for revision to be
due to that traumatic event,

unless preoperative medical records show that it is more likely
than not that the Eligible Claimant would have reguired
revision in the near term regardiess of the Trauma.

The lawful currency of the Commonwealth of Australia
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